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THE CAPITALS OF TEXAS. 
0. M. ROBERTS. 


[This is an unfinished paper, which Governor Roberts was preparing for 
THE QUARTERLY at the time of his death.—G. P. G.] 


While Texas was under Spain and Mexico, it can hardly be said 
to have had a seat of government within its territory. The Consul- 
tation of 1835, by which the first provisional government of Texas 
was organized, and which represented the different municipalities, 
met at San Felipe de Austin on the Brazos river. That continued 
to be the meeting place of the executive officers, i. e., the governor, 
lieutenant-governor, and the members of the executive council, of 
whom there was one for each municipality, until their powers 
ceased upon the mecting of the Convention, March 1, 1836. The 
most remarkable circumstance pertaining to this temporary govern- 
ment was the violent controversy between the governor and the ex- 
ecutive council. 

The Conventien of 1836, which made the declaration of indepen- 
dence and organized the second provisional government with a pres- 
ident and cabinet, was held at Washington on the Brazos. There 


was no capital then established, nor did the executive officers remain 
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at any one place during their term of service. They were for 
time at Lynchburg and afterwards at Velasco. 

In the fall of 1836 the Texas congress met at Columbia on the 
Brazos, and there held its first session with Gen. Sam Houston as 


president. During that session a law was passed making the city of 


Houston the seat of government of Texas from that time to the end 
of the session of congress that should be held in the vear 18-40. Gen. 
Stephen F. Austin, who was secretary of state under President 
Houston, died al Columbia, as Jf was said, from e) posu In the ai 


charge of his duty during the first session of congress. 

At Houston a large frame house was built for a capitol, and when 
the seat of government was moved from that city the house became 
known as the Capito! Hotel. Now the ground is occupied by a large 


brick structure called by the same name. According to the constitu- 


tion of 1836, which provided that the first president should serve 
, } 1 1 ) ] . 
two Vears, that the term should thereafter be three vears, and that 


3 - Bade aos A 
no one holding the office should be eligible to succeed himself, 


President Houston could not be his own immediate successor. Vice- 
President Mirabeau B. Lamar became the next president, and was 
inaugurated at the capitol in Houston in 1838. 

In 1839 the Texas congress passed a law for the selection of a seat 
of government by five commissioners, two from cast and three from 
west of the Trinity river. They were to purchase or have condemned 
for the State 2 tract of land upon which a eapital city should be 
built. They were required under oath to keep their proceedings 
a profound secret aud make their selection between the Trinity and 
Colorado rivers, north of the Old San Antonio Road or “Ning’s 
Highway.” which ran near Crockett and Bastrop. The possibility 
of selecting Houston, which had been named for President Hous- 
ton, and was understood to be favored by him, was thus excluded. 
That was perhaps one amongst other evidences that President Hous- 
ton’s influence did not prevail during Lamar’s administration. The 
fact that thr PiAce selected was on the northeast side of Colorado 
river, being in what was then Bastrop county on the extreme fron- 


tier of the settlements of the State, suggests the inquiry as to what 


] 1 } 4 
could have been Ti 


e reason for it. It has been said that one reason 


was because the place was as nearly as was then practicable in the 
center of the State. That could hardly have been the controlling 
re have been two elections throughout hi 


1 
thy 


reason: for since then 
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State to locate the seat of government, one in 1850, and one in 1872. 


n the selection was made a majority of the inhabitants 





In 1839 wh 


of Texas lived east and north of the Trinity river, from one hundred 


. Ba ee) 4 ’ } } re 4) 
and hity to four hundred miles irom tik place selected. it the cir- 


umstances attending the sclection are examined into, it will be 


found that there were other reasons than the fact of the central po- 
sition of the locality that determined the choice. For many years 
aiterwards there was occasionally mentioned a report that Lamar 


while vice-president came with a party to this place on a hunt, that 





he early one morning shot and killed a buffalo in the narrow valley 
where Congress Avenue in the city of Austin is now situated, and 
that in taking a survey of the mountains and country around he 
sald with poetic ardor to his comrades, “Here should be located the 
capital of Texas.” This may explain why some prominent men 
located certificates on these ridges and hollows near the river on the 
northeast side of it in preference to locating them upon the rich 
black plains in the neighborhood. It may alo explain why the five 
commissioners in the public report of their proceedings spoke of no 
other place having been examined by them. In about twenty days 
they had all the steps taken for the condemnation of 5,004 acres of 
land, instead of purchasing from those who had located it, as the 
law permitted them to do. ‘The commissioners were made aware of 
he parties and of the lands located by them as shown by their re- 

iP It is not reasonable to suppose that the selection could th 


hy a cveneral vote of the people: this may be pre- 


peen mace 


sumed from the subsequent efforts to remove the capital by election. 

tunately, however, the more extensively the State became settled 
ip, the more appropriate became the location of the capital where 
Austin ts now situated ; and the building of the magnificent granite 
State house that has recently been erected may be taken as conclu- 
sive evidence of the general wish of the people that the seat of gov- 
rnment shall remain permanently in this city. 

There was a large frame structure built for the capitol on the 

Those who had located the lands were paid by the government for their 


claims. Aftery 


appropriated 


ls it was found that Gen. T. J. Chambers had previously 


leagues of land, including the 5.004 acres condemned 





for the capital city. His claims also have been sustained by the supreme 


court oO ie State in the case of Chamoers Vs. MIsk ¢ il. (22 Texas, 504 





but neither he nor his heir 
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ridge immediately west of Congress Avenue, where the City Hall 
now stands. The government offices having been removed, and 
Gen, Sam Houston having been again elected president of the Re- 
public, he was inaugurated at the capitol in Austin in 1841. 

In 1842 a large body of Mexican troops captured San Antonio 
and took many persons prisoners, including the officers of the dis- 
trict court then in session. The news of it soon reached Austin and 
produced great excitement. Preparations were shortly begun to re- 
move the public archives, under the apprehension that Austin might 
also be attacked. President Houston and his cabinet left the city 
and went to Washington on the Brazos. He sought to have the ar- 
chives removed to that place, which was resisted and prevented by 
the citizens of Austin and of the surrounding country. This affair 
has been called the Archive War. It involved no bloodshed, though 
much hard talk, but the archives were not removed from Austin. 

The president convened congress at Washington on the Brazos in 
the fall of 1842. The sessions were held in cedar frame buildings 
that apparently had been erected for store houses. The capital re- 
mained there until July 4, 1845, when the Annexation Convention 
met in Austin, and the terms of the United States were agreed to 
and a new constitution adopted. From that time to the present, 
Austin has continued to be the seat of government of the State of 
Texas. It was in the building above mentioned west of Congress 
Avenue that President Anson Jones, on the 16th of February, 1846, 
surrendered the government of the Republic of Texas, to the execu- 
tive officers and legislature of the State government, and thie first 
governor of the State, J. Pinckney Henderson, was inaugurated. 

-A few vears thereafter a more substantial building was erected 
for the capitol, near the center of the plat of ground of ten aeres 
that had been set apart for a capitol building in laying off the city 
of Austin. This building was about one hundred feet long, fifty or 
sixty feet wide, and three stories in height, with broad stone steps at 
the south front reaching from the ground to the floor of the second 
storv. The halls for the senate, the house of representatives, and 
the supreme court were situated on the third floor. The walls were 
built of hard limestone on the inside, and a soft yellow limestone on 
the outside that had been sawed in shape and smoothly planed. The 
same soft stone was used in building the Temporary Capitol in 1882 
and may be seen on the outside of its walls. It was on the top of 
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the high steps in front of the Capitol that Governor Houston deliv- 
ered his inaugural address to the assembled audience seated on the 
steps below and standing in the yard around them, on the 21st day 
of December, 1859. In the Hall of Representatives in this house, 
on the 28th of January, 1861, met the Secession Convention, com- 


posed of 180 members, prominent citizens of Texas, who, by their 
acts, in conjunction with those of the legislature, withdrew the 
State from the Federal Union and made it a part of the Southern 
Confederacy. On the 9th of November, 1881, this capitol building 
was burned by accident during my administration as governor. The 
greatest loss was that of the State library and the collection of geo- 
Jogical specimens in the building, and the use of that house while 
the new capitol was being erected. The burning was accidental, 
and was caused by a clerk having a stove put up in one of the rooms 
with the top of the stove-pipe inserted in a hole in a partition wall. 
He supposed the hole to be the entrance to a flue that extended up 
through the roof of the house; when in fact it had been made in the 
partition wall to pass a pipe through the adjoining room to a flue in 
the next wall. This adjoining room had in it a large pile of books 
and papers that were set on fire by the sparks from the stove. The 
partition being of wood, the fire ran up it to the ceiling above before 
it was discovered; and then it was found that the pressure in the 
hose was not sufficient to throw the water to the top of the burning 
wall, and consequently the building could not be saved. The room 
in which the fire started was a book and paper store-room, that was 
entered only to put in and take out bocks and papers, and therefore 
but few persons were aware of the fact that the hole in the partition 
wall did not enter a flue. This explanation is made to show that 
the burning was accidental, and that it could not be prevented when 
it was discovered. 

Most of the record books and papers of the executive offices were 
removed from the house before the fire reached them. The county 
authorities kindly furnished the governor with offices in the court 
house, and the secretary of State with a room in the county jail, and 
other rooms were rented for the different executive officers and for 
the senate and house of representatives. The legislature was con- 
vened in special session April 6, 1882. A bill providing for the 
erection of a temporary capitol was soon passed, and was approved 
May 4, 1882. It authorized the capitol board, consisting of the 
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governor, comptroller, treasurer, attorney-general, and commissioner 
of the general land office, to erect or rent a building for the pur- 
pose, and appropriated the materials of the buildings left on the 
capitol grounds and fifty thousand dollars to enable them to do it. 
The stone walls of the burned buildings, it may be remarked, had 
sulfered little damage. 

finding that nothing suitable for their purpose could be rented, 
the commissioners determined to erect one large building to accom- 


modate the government officials, and selected a place for it on Con- 


gress Avenue opposite the county court house. The site chosen is 
within the ten acre tract of land originally laid off for a capitol in 
surveving the city of Austin, as is also the ground upon which the 
court house stands. It was completed, and the executive offices were 
moved to it in time for the meeting of the legislature on the 9th of 
January, 1885, and soon afterwards Gov. John Ireland delivered 
his inaugural address in the representative hall of that building. 


According to the law mentioned above, it was to be used by the State 
officials until the completion of the new capitol, which was dedicated 
a few days after it was finished, on the 16th of May, 1888, dur- 
ing the administration of Gov. L. S. Ross. 

There was a circumstance connected with the erection of the 
temporary capitol that deserves to be noticed. The walls had been 
completed, and the building had been covered with a blank roof for 
the shingles, when a very hard storm of wind and rain struck it, tore 
down the northwest corner nearly to the ground, and threw down 
parts of the north and west walls, which caused the roof to lean over 
to the northwest quite low. That took place at night, and the next 
morning the unfinished capitol was a bad looking sight. The capi- 
tol board selected three experienced builders to advise them what 
should be done to restore the building. The three met, examined 
the structure, and made their report in writing. They advised, in 
substance, that the whole of the north and west walls still left stand- 
ing should be torn down and the foundation enlarged, and upon it 
thicker walls should be built. Then they immediately left for their 
homes. The board submitted the proposition to the contractor 
Mr. Smith, who refused to comply with it, because it would perhaps 
cause the other walls to fall, and because, even if it did not, he could 
not afford to do it under his contract. Thereupon the governor de- 
nounced the proposition as who!ly unreasonable and impracticable, 
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and others of the board joined him in the opinion, Colonel Myers, 
the designer of the new capitol, who was in the city, was employed 


to examine the building and report some plan by which the walls 


should be rebuilt without tearing down any part of them, and it 


was done according to his direction. This accounts for the iron 


girders in the walls of the house. They were put in for greater 


safety but are really unnecessary; for the house with its partitions 


and substantial walls is really a good building, in which was used 


‘the best material of the old capitol and other structures. 
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RUTERSVILLE COLLEGE. 
JULIA LEE SINKs, 


I find from a quaint document furnished me by Mrs. Chaun- 
cey Richardson! and written by Mr. John Rabb, one of the original 
projectors of Rutersville College, that in the summer of 1838 ten 
members of the Methodist church, living in the upper part of the 
district known as Austin’s Colony, agreed to purchase a league of 
land for the purpose of locating thereon a settlement including a 
college, or at least a permanent academy. The same document says 
that “it was first suggested by Rey. Martin Ruter, one of the first 
missionaries that were sent to Texas, but his death soon after pre- 
vented his undertaking with his brethren the enterprise. The vil- 
lage was named for him by vote of the proprietors.” I give the 
names of six: “Robert Alexander, D. D., A. P. Manley, M. D., Mr. 


Robert Chappell, Mr. Franklin Lewis, Rev. William M——* of the 
Cumberland Presbyterian church, John Rabb.” 

On the 25rd of September, 1838, a few of the above mentioned 
proprietors met, with Rey. John W. Kenney as their surveyor, and 
commenced to survey the village. 

Rey. D. N. V. Sullivan taught the first school. 


A clause in the deeds prohibited the sale of ardent spirits, and 


gambling. 

In 1840, through the untiring efforts of Rev. Chauncey Richard- 
son of the Methodist Episcopal church, a charter was obtained from 
the Texas government, and a donation of four leagues of land for 
The congress of Texas appointed Mr. 


1 


the benefit of the college. 
Richardson, president. He also acted as agent for the College and 
obtained by donation a large quantity of land. 
chartered with university privileges. 
Through the kindness of Mr. E. W. Crawford of Rutersville, I 


The institution was 


‘Wife of Rev. Chauncey Richardson mentioned further on. Now Mrs. 


— Van Bibber, and residing in New Orleans. 


? Name rubbed out. 
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have been furnished with the following statistics of the College for 


its establishment and first term: 


TRUSTEES, 


Rev. Chauncey Richardson, President. 


John Rabb, Treasurer. 


Hon. Andrew Rab). 
John H. King. 
James 8S. Lester. 


Wager S. Smith. 


Thomas 


HONORARY 


Hon. James Webb. 
Francis Moore. 
R. Alexander. 


Jonas Randall. 
Joseph Nail. 

Dr. A. P. Manly. 
Dr. W. P. Smith. 


D. Fisher. 


TRUSTEES. 


William Menefee. 
G. W. Barnett. 
R. B. Jarmon. 


FACULTY. 


Chauncey Richardson, A. M., President. 
Charles W. Thomas, A. B. Tutor. 
Martha G. Richardson, Preceptress. 


MEMBERS AND PATRONS OF THE COLLEGE, 


Preparatory Department~ 


Alfred Alway. 
Sarah Alway, Rutersville. 
C. L. Blair, Rutersville. 


Dunean Murchison. 
Hon. John Murchison, Fayette County. 
Joseph Mendes,* Rutersville. 


Edwin L. Moore, Rutersville. 


Francis Ayres. 
Theodore Ayres. James J. Norton. 





David Ayres, Center Hill. Dr. A. P. Manley, Rutersville. 


Lionel Brown. William A. W. Nail. 

“Names marked with an asterisk are those of parents. 

[*Or José Maria Mendez. This was a Mexican fifer boy captured at 
San Jacinto by Monroe Hill, whose name appears in the list above. Mendez 
was offered permission to return to Mexico if he chose, but he preferred to 
remain in Texas rather than be forced into the Mexican army again, which 
he feared would be the result if he went home. He lived with the family 
of Mr. Asa Hill, Monroe Hill's father. Afterwards he became a silver- 
smith in Houston, where he died of yellow fever sometime late in the +40’s. 
These facts are furnished by Mr. Monroe Hill—G. P. G.] 
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Samuel Brown, Washington 
J. P. Bowles. { County. 
Henry 8. Bowles. 

kK. Bowles. 

James H. Dennis. 

William Evans 

Hon. \lusgrove I Vals. 

Rufus Fisher. 

Thomas D. Fisher, Ru sville. 
Monroe Hill. 

Asa C. Hill. 

John C. Hill 

Asa Hill, Rutersville 


Constantine Killoug! 


Mr. Killough, Ruter 
James Matson. 

Richard Matson. 

Captain Fuller, Washington. 
James L. Morrow. 


John C. C. Moore. 


Female 


Martha Ann Alway. 

Celia Alway. 

Sarah Alway, Rutersville. 
Martha Davis. 

Rey. Davis, Rutersville. 
Mary A. Edwards. 

Dr. M. Barrier, Rutersville. 
Isabella H. Fisher. 

Thomas BD. Fisher, Rutersviile. 
Col. Lee Grey, Rutersville. 


2D 


Quiney S. Nail 


Clark B. Nail. 


1 


John W. Rabb. 

John Rabb, Rutersville. 
Charles Randall. 

Jonas Randall, Rutersville. 
Enoch B. Simons. 

Daniel Barrett 


Jordan Sweeny. 


Mr. - Sweeny, Matagorda County. 


James A. G. Smith. 
Dr. William P. Smith, Rutersville. 
George C. Tennehill. 


J.N. MeD. Thompson." 


Alexander Thompson, Milam County.’ 


partmeni, 

Sarah A. Hill. 

Mary A. R. Hill. 

Martha A. FE. Hill 

Asa Hill, Rutersville. 

Amanda Jarmon. 

Col. R. B. Jarmon, lavette County. 
Jane H. Kerr. 

William Kerr, Washington County. 
Mary J. A. Kerr 


George Kerr, Rutersville. 





-—_— 


-_—-< 





Indiana Grey. liza Moore. 
Angelina H. Gilbert. Lovick L. Moore, Washington County. 
Abram Gilbert. A. M. F. Moore. | 
Mary H. Hall. Edwin L. Moore, Rutersville. 
E. K. Hall, Columbia. Melissa C. Rabb. 
Mary Jane Hayden, Rutersville John Rabb, Rutersville. 
N. Caroline T. King. Martha Reagan. ' 
John A. King, Rutersville. Mr. — Reagan, Rutersville. 

[° Mr. Hill thinks this name should be Tennell.—G. P. G.] 

{[° Cousin to Mrs. Monroe Hill. Mrs. Hill was a member of the Female | 


Department, her name before marriage being Jane H. Kerr. Mr. Thomp- 
son was one of those Mier prisoners who drew black beans and were shot. 
—G. P. G.] 

|? Surveyor of Austin’s colony.—G. P. G.] 








ee 


—. 
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Elvira Nail. Mary A. Simons. 
Joseph Nail, Rutersville. Daniel Barnett, Austin County. 
Ann Sophia Richardson. Susan C. Thompson. 
Rey. C. Richardson, Rutersville. Alexander Thompson, Milam County. 
5: A: Be. Clarissa M. Tennehill. 
L. Elizabeth Hill. S. Ann Tennehill. 


George Tennehill,s Rutersville. 


Below I give the terms of admission to the classical course. They 
appear to me rather astonishing, I must confess ; but it was probably 
not expected that the sons of pioneer Indian fighters should rise 
to the dignity of this course for many years to come. From the 
force of circumstances most of them would have to enter the 
Preparatory Department, and the requirements {or entrance into the 
classical course were set before them only as a mark of a higher 
calling. Those admitted to this course were expected to know “the 


English Language, Davies’ Arithmetic, Davies’ Algebra as far as 


Quadratic Equations, Ancient and Modern Geography, Latin and 
Greek Grammar, Caesar’s Commentaries, Cicero’s Select Orations, 
the Georgics and Aeneid of Virgil, Jacob’s Greek Reader, or St. 
John’s Crospel in Greek.” 


ULS 


or the benefit of those who were unable to satisfy these require- 
ments there existed the following provision: “Beginners in science 
and in literature will be admitted to the Preparatory Department, 
and also to the Female Department.” This was the opening for 
most of those who were to profit by the school and to obtain from 
it all the instruction they would perhaps ever get. 

In the second term the names of Rev. C. W. Thomas, A. B., Pro- 
fessor of Ancient Languages and Mathematics, and Mr. Thomas 
Bell, Tutor, appear in the list of the faculty, and there is an 
advance from the sixty-three students enrolled during the first term 
to one hundred. 

Among the papers transcribed from the records of the College 
and furnished me is the list of the donors to its endowment fund. 
Gifts of land are as follows: 


The Texas Congress.......... EO Or Rh a er eer .. 17,776 acres 
) 
Rutersville, for site of College. . 5 


» 
Rutersville, for Female Department... .. See Oe eee Se oC 


[*See note 5, which applies also to the two names preceding this.— 
G. P. G.] 
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Then comes a list of donations obtained by the president subse- 
quent to May 20, 1840, the aggregate being 24,516 acres. 
In addition there is a list of subscriptions in par money, which I 


transcribe exactly as it was written. 


Hon. Nathan Thomas. Member of Congress. $50 
Sas PAPER SORES Oo G8 Ga 5) asia sect ikicd “ove eS a a gb FS SIS ia oa ws 50 
Rev. 19) KR. Reid, Nov. 1640........6..... a haters Chuo Dak tis 95 
A. W. Woolsey, due May 1841......... ; La st enna” CRE 
DEO PS cee Og boy) As ~~ : 50 
Benjamin Phillips, Nov. 1840..... ae eens or Me 25 
SC eMIMIMEWS: GOON. ABEL... 5 5. okie cece as ; ree ets “OUe 
H. A. Adams, Jan. 1842............ Pe Une a poh oth de eM aaah, SERA 
FETE O PER ONEMESIISER SURE ROSES oe oo cio ore ee dig tyes Seca See waasueeans EO 
J. Campbell, or Sette Rie thin Mees ee eats POA ree noe 25 
C. B. Shepherd, May 20 
James Cochran, 100 
J. W. Harris. June FN ee fo 25 
L. W. Groce, “ Be eS aise RE Ee Pee sa 100 
S. ¥V. Samothe....... a SY ern ee ic 50 
Mie EDL MIMAN Osis cascode uicisnessy teawecssasass, OOO 
W.C. & A. H. Jones, June 1841.. 25 
Oliver Jones, a 25 
J. W. Foster, 25 
William Keesee, 25 
John Grey, ss oe Tees Soe Renee 25 
N. W. Eastland, Sw Mies! mS cl orntis Wecextn weet 40 
W. Y. McFarland, Sept. 1841 25 
Se ET UE EE ee 25 
a ei SOUR | eee eee ne eae Py enemas are 20 
H. Woodward ......... SE ESO Ba SR ee Ie Tate ene 10 
Wm. Menefee ........ ae 100 
Mo wampudess, gily 164)... 0... ices cease eaess. ‘ ee ; , 
W. P. Thorp, Oct. 1841.. I Se See 5. anata eee aa cree at 
Wm. Price, Ps SENSE eg ot eure. ee ee 0 
J. G. Wilkinson, Oct. 1841.......... ste eaein ; Wah Ree 100 
3. ©. Bridgeman, Apr......... Sere ra My acts a 25 
J. B. Alexander, Apr. 1841. Gesinieie asia ease Be ckehe sieve eece ete nesRch ny Dae 
K. W. Habert, Pe = . : : : 50 
25 


James Stephens ie 

J. W. Kenney, 1840 anaes eda 
Then follows a list of subscriptions in par money, payable in five 

annual installments, the first falling due January 1, 1842: 


*Figures omitted. 


Figures omitted. 


BT mews, 
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Wm. R. Alexander..... pe eahoa nid Sq asa. Satie: wala Shares SotRighe ed $500 
POG VIG AUTOS. c-ii wtk o Sk AEN a Se Pe ET Re 
OO ae 3 0 ge She Seen 2e 68 eig) Ane 
James R. Isbell.. Seni Ahirants oer 500 
BONN MANO. i.e she ok oe ees ures iter odes diatteriees eves tees 
R. S. McCormack... ae asehe este ae ecb e alles, digiarede d ahd b abuts eres anes a 
\ There is given also a list of donors to the College library: 
Robert Martin, Nashville, Tenn sua oharatts ‘ : : 3 vols. 
J. Shackelford, Courtland, Ala. pee Eth O6 mee 
Aa any, NGSNVING, PORN. o.. 666 os Heese. er 
M. Kacham, ‘i es re lf 
Mr. Watkins, Courtland, Ala.... 
Mr. Tice, Tuscumbia, Ala..... ’ Ra eer rem ee ; 5 
H. A. Prout, ae ee ee eet ar eae 9 
DG. Burnet, Austin City, Texas. ..... 0%. sn.% SS e ates 14 
Governor POU, VOW. ..5. 6.2 aes ss eRe gees See | 
j Nira: “Caldwell, Nashville, Penn... ....2 5.6 66%.05 85h seduce ewnmeawe, (2 
} One donor, “C. Richardson,” gives to the College cabinet choice 
} minerals and shells valued at $600. 
However much it may have been denied by those concerned in 
bringing about at a later time the union of the Military Institute of 
Galveston with the College at Rutersville and the Monumental 
Committee of La Grange, the patronage and oversight of the Meth- 
odist Episcopal church shows itself throughout the carly history of 
the College, and whatever success attended the beginnings of the 
institution was undoubtedly attributable to that energetic body. Of 
y 


course, however, people of all denominations and of no denomina- 
tion at all assisted; for it was one of the early efforts at honorable 
achievement in Fayette, in which all citizens of the county were 
interested. 

The College was largely endowed with land, the gift of the State 


and of individuals, and there seemed never a fairer start for an 


educational venture. But, for want of patient waiting until time 
di veloped its resources, these very resources themselves melted away 
and left it too weak to become what it should have been—the alma 
mater of the youth of Fayette county—keeping at home the 
thousands that were eventually spent to build up distant schools. 


Kven a nation in its beginnings can never take in at a glance the 


*Number not given. 


ee 
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value of its own resources. This knowledge must be born of ex- 
perience and nursed by patience and fortitude. Had the trustees 


>» . 11 ’ ] . ° ] 4] —_ 7? +} +4 
at Rutersville College encouraged these virtues in themselves, better 


1 


: i 
results would have 


1 ° 1 ! ae | ] veh) 1 
been obtained: but they did not, and much was 


ok , , oar : : , 
consumed Tih a day Wilich would Nave Lurnisned ample provision 


for a great and progressive future. Though such education as met 
the common needs of the people was given tO many, very many, 
who would otherwise have been without it, and though its refining 
influence was scatiered among many homes, brightening them by 
to pav the expense land was given in part:!= and 


vay 4 


its presence, vet 


] 


though it was rated fairly as land was then going, the practice 


e institution. What 


with the great scarcity of money, the Indian fighting, and the 


slowly but surely destroyed the hopes of tl 


Mexican fighting, there came the idea that whatever was done must 
be done at once. ‘This was the engrossing thought. and patience 
and the prospects of the College died together. 

No doubt much of the land donated was given by the members of 
the Methodist Episcopal church, the activity of whose membership 
made it appear at first as if the institution were established in its 
interest. 

For many years the College was under the control and super- 
vision of Mr. William Halsey, Principal and Professor of Ancient 
and Modern Languages, assisted by Mr. Ulysses Chapman, A. M., 
Professor of Mathematics and Natural Science, Mrs. Mary Halsey 
Female Department. The commendation 


being at the head of the 
of Mr. Chapman in the quaint old document referred to at the 


° << ° ai : } : T ns . P . 
outset 1s: He isa regular ( lassical scholar. ie KNOWS OF nO such 
He can lav dewn his books and do any- 


words as ‘] can’t do 
thing that any other man in our village can do.” 


In 1856 Rutersville College was consolidated with the Military 


Institute, previously located at Galveston, and the “Monumental 


lescribe 


Committee” of La Grange, 


and it now becomes necessary to 


briefly the objects and organization of the last. The bill for its 
incorporation was approved January 19, 1850, and it begins as 


follows: “Be it enacted by the Legislature of Texas, that Albert 
L. Vail, George W. Sinks, John W. Dancy, Wm. J. Russell, Isaac 
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and they are here bY constituted, a body politic and corporate, under 
the name and style of the ‘Monumental Committee.” This com- 
mittee was inc rporated for the purpose of raisi Y junds to build 
a monument to the decimated Mier prisoners and the Dawson sol- 
quers.** To a ‘complish this, paper was to be established, the 
proceeds of which, after paying expenses, were to go to the pur- 
pose."4 Donations also were to } solicited. Among the contribu- 
tors were R. B. Hudnal, ($5.00): Thomas Owen, Arley, War . 
shire, England, ($5.00): and John A. Green ($25.00). 

It was a: early thought to have a military school connected with 
this enterprise, but the monument was to be first erected. That, 
with the pe ople, Was something t ingible, and those that contributed 
felt a sort of proprietorship in it. The military college was a 


dream that found its realization only in the failure of their own 


+4 1° 4 ryy ’ 1: } 4 . 7 +} 1) tal 
cherished idea. The feeling that afterwards swept the monumental 
fund from its proper and legitimate channel was based, no doubt, 


upon the original idea of a military school, but the end shows it 
was a mistake: for the monument was not raised, and the school 


proved ephem ral. 

In 1856 an agreement was signed to lease to Col. C. G. Forshey 
the buildings and property of Rute rsville College ior the purpose 
of removing thither the Texas Military aeieceaianaenagae es 
It was further agreed that the board of trustees of the Coll 


eve 
} 
} 


should, if possible, obtain legislation ratifying the contract, consoll- 


dating the Institute with the College and the Monumental Com- 


mittee, and 3 pealing the provisions of the charter which gave the 
Methodist conference the privilege of supplying vacancles mM the 
board. A new charter, obtained in August, accomplished the de- 


sired consolidation. But there resulted evident dissatisfaction in 
the minds of many, particularly the relatives of the dead whom thie 
monument was to commemorat They steadfastly refused to have 


the remains moved from the place where they were buried to Ruters- 


ville,’ as contemplated. so that the monument, when built, should 
help to adorn that institution. 
In defense of the change in the College, I find an article in “The 
See Scarff’s Comprehensive Hist ry of Texas. Vol. I. pp. 705-8. 
“See THE QUARTERLY, July, 1897, pp. 34-7 


See note 13. 
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_ 
True Issue,” (a paper that followed the “The Monument,” estab- 
lished to aid the monumental fund) of March 27, 1858, written by 
Captain C. S. Longcope, one of the trustees, “defending the per- 


manency and proper conduct and successful management of the 
institution of Rutersyille, known by the name of the Texas Mon- 


umental and Military Institute.” I find also a communication to 


The True Issue from William P. Smith, one of the original Monu- 
mental Committee, saving that he had added to the monumental 
fund two thousand dollars,’® and being convinced that there should 
be a combination of utility with beauty, and having advised with 
several gentlemen, he had drawn up and presented to the legisla- 
ture through Mr. J. L. Hill an amended charter differing from 
the old one in the following particulars: 

1. For the name “Monumental Committee” it substituted **Mon- 
umental University.” 

2. Instead of a committee of sixteen it required seventy, the 
major part composed of distinguished gentlemen residing in differ- 
ent sections of the State, out of whom a minority of seven, residing 


mostly in and about the town of La Grange, were to constitute a 


business quorum. 

3. The funds under the management of this committee er board 
were to be appropriated for the purpose of erecting suitable build- 
ings for the Texas Monumental University. The board was to 


have the privilege of educating in languages, science, and military 


tactics, indigent youths of the State, and especially the sons o 
the fallen heroes of the Texas Revolution. 


This seems laudable, but the fact is that much had been sub- 

* scribed by the relatives of the dead to whom the monument was to 
be erected, and the transfer without their consent appears like a 
[It is singular, too, that one individual could exer- 


breach of trust. 
cise the right to draw up an amendment to the charter of a corpo- 
rate body in which so many were joined and get it before the legis- 


lature without the concurrence of the others. This action was 


doubtless taken with the counsel and by the direction of the trustees, 
though it is not so stated: for 


ought to be considered first had withdrawn, and had been replaced 


by those who were favorable to the change. 


One thousand was given by the Texas legislature. 


those who thought the monument 


ae 




















Rutersville College 133 


Aside from the disappointment caused by the diversion of the 
monument fund from its original purpose, the people felt very 
kindly towards Colonel Forshey and his faculty, with the exception 
of some members of the Methodist church who, remembering their 
former labors in behalf of the College, could not give up the idea 
that it of right ought to belong to their denomination. But inves- 
tigations were made, and it was fully proved by the testimony of 
Rey. John Haynie, himself a Methodist, and of others, that, how- 
ever much the progress of the institution, and almost its existence, 
in its early days, was due to the energy of Methodist ministers and 
the liberality and patronage of Methodist people, the church as an 
organization had no legal right to the property. The success of 
the reorganized school seemed quite satisfactory, and it really had a 
look of permanency. The great popularity of Colonel Forshey’s 
two assistants, Colonel Timmons and Major Thornton,.both men 
of genius, helped it no little. Colonel Forshey in his annual 
report in 1859 says: “The success we have had—and it has 
been unspeakably gratifying—has been in spite of hostility. We 
have without any organized or associated patronage advanced 
the Institute in a little more than three years from a private 
school with seven pupils to the dignity of a college with 
more collegiate students now than any institution in the State, 
and certainly more than any of the same age, and we have 
graduated a class of our own material on the spot where sixteen 
years’ effort of the previous organization had never been able to 
arrange collegiate classes.” 

Sixteen years of primary teaching had perhaps helped to prepare 
the way. Let us not despise the day of small things. 

The short life of the reorganized institution was attributable in 
great measure to the war of Secession. Its students approaching 
graduation heard the shrill clarion with uplifted heads and pre- 
pared to depart. Though the last commencement address—or near 
the last—by the Hon. Ashbel Smith was eloquent for the Union, it 
fell on ears and hearts instinct with the desire for war, and its 


lesson bore no fruit. 
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SKETCH OF THE DEVELOPMENT OF THE JUDICIAL 
SYSTEM OF TEXAS. II. 


JOHN C. TOWNES. 


Since the publication of part I. of this sketch Mr. L. G. Bugbee, 
of the School of History of the University of Texas, has kindly 
called my attention to Decree No. 156, of date September 1, 1830, 
of the laws and decrees of Coahuila and Texas,' which relates to 
trial by jury. The substance of this decree is as follows: The ayun- 
tamiento in each district capital was to select yearly from among 
the citizens of the district from twenty-one to eighty-four 
jurors, who should possess the same qualifications as mem- 
bers of the ayuntamiento. The persons so selected were to 
be the jurors for one year. The preliminary examination 
of criminal offenses was to be conducted as heretofore by the pri- 
mary courts of justice, but whenever the evidence introduced satis- 
fied the primary judge that the crime was proved, he was to desist 
from further investigation of the case, and send the prisoner and 
the proceedings had before him, to some alcalde of the capital of 
the district. The proceedings were to be continued before this 
alcalde who should at once require the prisoner to choose his coun- 
sel, and immediately thereafter the trial should begin. The pris- 
oner then selected from the list of jurors seven to sit in his case. 
The prosecution could make objection to two jurors,  pro- 
vided this was done within twenty-four hours after they were 
chosen. The places thus made vacant were to be filled by selection 
by the prisoner from the other jurors. The seven jurors were then 
to be notified by the alealde and were to meet within four days and 
were to be sworn to try the case. From these jurors a secretary and 
a fiscal were to be selected. The fiscal thus selected was to make 
an examination of the proceedings up to that time and form a 
“recapitulation” thereof, and express his opinion as to the guilt or 
innocence of the prisoner. For this he was allowed eight days, and 


immediately thereafter the jury was to meet again publicly, and the 


‘Laws and Decrees of Coahuila and Texas, p. 151. 
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proceedings and recapitulation were to be read in the presence of 
the prisoner and his counsel, and the record was to be delivered to 
them, and upon the 6th day after such delivery the jury was to re- 
assemble and proceed with the investigation, having the right to 
examine the prisoner and his counsel. The case was then to be 
discussed by the jury until all of them signified that they were pre- 
pared to vote. Each juror was then to vote by ballot, signifying 
his judgment as to the guilt or innocence of the prisoner, and if he 
believed him guilty specifying the punishment to be inflicted. If 
a majority coneurred in the innocence of the prisoner he was ac- 
quitted ; if a majority concurred in his guilt and as to the punish- 
ment, he was adjudged guilty, and the punishment was fixed as spe- 
cified in the ballots. If a majority found him guilty, but differed as to 
the punishment, the question of punishment was reconsidered until 
a majority should agree on it. If the prisoner were acquitted this 
ended the proceedings; if he were found guilty judgment could not 
be pronounced in that tribunal, but all the proceedings were passed 
to the first hall of the tribunal of justice, which was required to pass 
upon the question of punishment, and if the punishment as fixed 
by the jury was moderated or approved, judgment to that effect 
was rendered by that court, and from this no appeal could be taken. 
If, however, this tribunal should increase the punishment as fixed 
by the jury, an appeal lay to the second hall of the tribunal of jus- 
tice. If this second appellate court concurred in the increase of 
the punishment this should be final. In case the punishment as- 
sessed were capital an appeal lay to the tribunal of justice, com- 
posed of all three halls of the supreme court. 

This law has no application to civil cases, and is so essentially 
different from all common jaw ideas of juries in criminal cases that 
it emphasizes very greatly the predominant influence of civil law 


in our jurisprudence at that time. 


We come now to the consideration of the subject matter of the 
second paper, that is, the modifications made by the Constitution 
and statutes of the state in the judicial system established by the 
Republic. 

Were the question an open one it would be most interesting to 
investigate and ascertain from original data just when it was de- 
signed by the two governments interested, that the Republic of 
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Texas should cease to exist and the State of Texas should come into 
being; but it is not open. The cases cited in the former article 
show that by the decision of the supreme court of the United 
States, subsequently acquiesced in by all the departments of the 
state government, “the admission of Texas into the Union took 
date from the 29 of December, 1845, the time of its admission by 
congress and the laws of the Union extended over it from that 
time.” 

It does not, however, follow that the state government contem- 
plated by the constitution of 1845 went into practical operation on 
that day. On the contrary, the constitution expressly provided that 
the existing government and its administration by the existing offi- 
cers should continue until actual organization of the state govern- 
ment could be effected. The first state legislature assembled Feb. 
16th, 1846, and on that day President Jones retired and Governor 
Henderson was inaugurated, and the judicial article of the consti- 
tution of 1845 became the basis of the Texas judicial system. The 
governor and the legislature at once proceeded to select the judges 
for the various courts, who were to be chosen in that manner. 

The system thus established consisted of a supreme court, dis- 
trict courts, county courts, and justices’ courts. The jurisdiction of 
these courts in some instances differed materially from that now 
exercised by tribunals of same designations. 

The jurisdiction of the supreme court remained practically as 
under the Republic. It had appellate jurisdiction only, and was the 
court of last resort in all cases both civil and criminal. 

The most radical change as to it was with reference to the judges 
composing the court. It was no longer to consist of a chief justice 
and several district judges sitting in banc, but of a chief justice and 
two associate justices appointed by the governor with approval of 
the senate, who had no official duties except as members of that tri- 
bunal. This change was necessary because of the increase in popu- 
lation and business. The interests of the state required a very con- 
siderable increase in the number of district judges and also longer 
service by them in discharge of their duties in their several districts. 
The number of cases was also increasing in the supreme court so as 
to necessitate more frequent and longer sessions by it. It was there- 
fore impracticable for the same persons to fill positions on both 


courts. 
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The powers and jurisdiction of the district courts is fixed in sec- 
tion 10 of the judiciary article as follows: 

The district court shall have original jurisdiction of all crimi- 
nal cases, of all suits in behalf of the State to recover penalties, for- 
feitures, and escheats, and of all cases of divorce, and of all suits, 
complaints, and pleas whatever, without regard to any distinction 
between law and equity, when the matter in controversy shall be 
valued at, or amount to one hundred dollars, exclusive of interest; 
and the said courts, or judges thereof, shall have power to issue all 
writs necessary to enforce their own jurisdiction and to give them a 
general superintendence and control over inferior jurisdictions. And 
in the trial of all criminal cases, the jury trying the same shall 
find and assess the amount of punishment to be inflicted or fine 
imposed ; except in capital cases, and where the punishment or fine 
imposed shall be specifically imposed by law. 


In this section we find the first constitutional reference to any dis- 
tinction between law and equity. Up to this time this peculiarity 
of the common law had been continuously ignored, except in section 
12, act of February 5, 1840, heretofore quoted, and in that the rec- 
ognition was partial and designed to regulate the exercise of both 
jurisdictions by the same court rather than to adopt and enforce 
the differences between the two. 

This first constitutional reference to this distinction is not to 
adopt or perpetuate it, but to deny its existence and prevent any at- 
tempt at its recognition either by the legislature or courts of the 
state. A similar provision has been made in every constitution of 
the state since adopted. 

As we have seen the common law of England was adopted as the 
general rule of decision in Texas by act of January 20, 1840, and 
continuously from that date the Texans have been an English 
speaking people having the common law as the basis of their juris- 
prudence, but yet denying the arbitrary distinction made by that 
system between law and equity and since 1845 have by constitu- 
tional provision forbidden the legislature to incorporate such dis- 
tinction into its laws. From January 20, 1840, to November, 
1846, the date of the adoption by the State of New York of a new 
constitution abolishing this distinction it was the only government 
of which this was true. 

The first legislature of the state of Texas made speedy and full 
provision for the organization of the judicial department of the 
government as contemplated by the constitution. On May 11, 1846, 
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it adopted an act to organize the district courts and define their 
powers and jurisdictions.” Sections 2, 3, 4, and 7 of this act are as 
follows: 


Sec. 2. Be it further enacted, That the judges of the district 
courts shall by virtue of their offices, be conservators of the peace, 
throughout the state, and the district courts shall have original ju- 
risdiction of all criminal cases, of all suits in behalf of the state, to 
recover penalties, forfeitures and escheats, and of all suits against 
the State, which are or may be allowed by law, and shall have pow- 
er to hear and determine all prosecutions in the name of the State, 
by indictment, information or presentment for treason, murder or 
other felonies, crimes and misdemeanors, committed within their 
respective jurisdictions, except such as may be exclusively cogniza- 
ble before justices of the peace or other courts of the State, and 
shall, in criminal cases, have and exercise all the powers incident 
and belonging to courts of oyer and terminer, and general jail deliv- 
ery ; also of all suits for the recovery of land, of all cases of divorce 
and alimony, and of all suits, complaints and pleas whatever, with- 
out regard to any distinction whatever between law and equity, 
when the matter in controversy shall be valued at or amount to one 
hundred dollars or more, exclusive of interest, and generally to do 
and perform all other acts pertaining to courts of general jurisdic- 
tion. 

Sec. 3. Be it further enacted, That the district courts shall 
have and exercise appellate jurisdiction and general control over 
such inferior tribunals as have been or may be established in each 
county, for appointing guardians, granting letters testamentary, 
and of administration for settling the accounts of executors, admin- 
istrators and guardians, and for the transaction of business apper- 
taining to estates and original jurisdiction in probate matters, only 
in cases where the judge or clerk of probate is interested. 

Sec. 4. Be it further enacted, That the judges of the district 
courts, and each of them, either in vacation or term time, shall have 
authority to grant on petition to them therefor, writs of habeas cor- 
pus, mandamus, injunction, sequestration, error and supersedeas, 
and all other remedial writs, known to the law, returnable accord- 
ing to law; provided, That no mandamus shall be granted on an ex 
parte hearing, and any peremtory mandamus granted without no- 
tice, shall be deemed void: And further provided, that all writs of 
mandamus, sued out against the heads of any of the departments or 
bureaux of government, shall be returnable before the distriet court 
of the county in which the seat of government may be. 

Sec. 7. Be it further enacted, That the district judges, when 
the appropriate relief is prayed for, may grant all such orders, writs 


*Laws of the First Legislature, 200. 
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or other process necessary to obtain such relief, and may also, so 
frame the judgments of the court as to afford all the relief which 
may be required by the nature of the case, and which is granted by 
courts of law or equity. 


Justices’ courts were established and given jurisdiction in civil 
matters involving one hundred dollars or less, authority to try 
which was not conferred exclusively on the district court. These 
courts also had jurisdiction of a few misdemeanors mainly breaches 
of the peace and minor offenses against the person in which the 
punishment could not exceed a fine of $50. The power of the jus- 
tices of the peace as committing magistrates was quite extensive.® 

A probate court, consisting of one judge, was established in each 
county, upon which was conferred all powers ordinarily exercised by 
courts of that class.‘ 

Under this constitution there was no county court with jurisdic- 
tion to try cases. A tribunal designated “the county court,” com- 
posed of one chief justice and four commissioners, was created in 
each county. Its jurisdiction extended to all matters of county 
business and finances. It had no power to try causes between in- 
dividuals.® 

In the act organizing justices’ courts (Sec. 20) the legislature de- 
clared that from final judgments of the justices’ courts appeal 
should lie to the district courts; and in an act hereafter referred to, 
regulating practice in the latter, ample provision was made for the 
exercise of such appellate jurisdiction by them. Under the statu- 
tory enactments for several vears appeals were actually taken from 
the justices’ courts to the district courts and the cases were re- 
tained and tried there. In 1849, in the case of Titus v. Latimer® 
the point was made that as the district court was created by 
the constitution and its jurisdiction defined therein, the legislature 
had no power to change such jurisdiction, either by adding to or 
taking from ; and, as appellate jurisdiction in cases from the justices’ 
court was not given to the district court by the constitution, the 
statutes attempting to confer it were void. The court was divided 


*Laws of the First Legislature, 298 et seq. 
‘Laws of the First Legislature, 308 et seq. 
°Laws of the First Legislature, p. 333. 
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in its opinion on the question, but the majority, Hemphill, C. J., 
and Lipscomb, A. J., sustained the point, Wheeler, A. J., dissenting. 
The opinion of the court was delivered by Judge Lipscomb. After 
stating the case, he says: 

The importance of the question is sensibly felt and fully and 
frankly acknowledged ; and it is a matter of serious regret that it 
should be suddenly sprung upon the court without the benefit of 
having it discussed at the bar. It is now nearly four years since the 
Legislature, at its first session, proceeded to organize Justices’ 
Courts and define their jurisdiction, and, among other things, gave 
the right of appeal, as a matter of course, from their decisions to 
the District Courts. The same Legislature, at the same session, 
passed an act organizing the District Courts, and another regulating 
judicial proceedings in the District Courts. In the last, the man- 
ner in which appeals from justices of the peace are to be tried is de- 
fined and expressly provided for. In all the intervening time since 
those acts were passed they have been acted on and judicially recog- 
nized as valid without having ever before been questioned. If, how- 
ever, they are repugnant to the constitution and could not give jur- 
isdiction, neither the lapse of time nor the practice of the courts 
can vindicate the exercise of such jurisdiction. 

Justices of the peace and other inferior tribunals are recognized 
by the Constitution; the extent of their jurisdiction, however, is left 
wholly to the Legislature. But the District Court and the Supreme 
Court, both as to their institution and jurisdiction, are essentially 
the creatures of the Constitution. On those courts the Legislature 
can neither confer or take away jurisdiction. If the jurisdiction 
given by the Constitution cannot be exercised because the mode has 
not been expressly provided for in the fundamental law of their cre- 
ation, it would be competent for the Legislature to regulate the 
manner in which it should be exercised. But if the mode had been 
expressed contemporaneously, and by the same authority that cre- 
ated the jurisdiction, it would not be competent for the Legislature 
to direct a different mode. The Supreme Court is exclusively a 
court of appellate jurisdiction. The Constitution has conferred on 
it no original jurisdiction, nor can the Legislature confer any such, 
because it has been created by the Constitution an appellate tribu- 
nal only. The District Court is a court of original jurisdiction, and 
this original jurisdiction is not derived from nor dependent on the 
Legislature. All that can be done by the Legislature is to regulate 
the manner in which its jurisdiction shall be exercised. If the Con- 
stitution has not given it appellate powers it is not competent for 
the Legislature to do so. There is a very obvious distinction, to my 
mind, between controlling an inferior jurisdiction and the exercise 
of an appellate power; the former can be exerted to prevent action ; 
the latter requires the act to be done before it can be appealed from. 
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Hence, when the 10th section of the IVth article of the Constitu- 
tion confers the powers on the District Court and the judges thereof 
to ‘issue all writs necessary to enforce their own jurisdiction and to 
give them a general superintendence and control over inferior juris- 
dictions,’ it does not, from necessity or by reasonable inference, give 
them appellate jurisdiction. If it was intended to withhold general 
appellate jurisdiction, and not to give a control over inferior juris- 
diction, it would have been difficult to have expressed that object in 
nore appropriate terms than have been used. A control of the acts 
of those tribunals is expressly given by the issuance of writs ver) 
familiar to courts of general original jurisdiction. The writs of 
certiorari, mandamus, quo warranto, injunction and prohibition, 
would afford ready means of exercising control. Had it been in- 
tended that, in addition to the use of these writs, a general appellate 
jurisdiction should be exercised, it is certainly most probable that 
it would have been so expressed in the 10th section, as it is in the 
15th section, in giving jurisdiction over the Probate Court. 

Believing that the power to give jurisdiction by the act of the Leg- 
islature cannot be derived from the Constitution, there is no error 
in the decision of the court below in dismissing the appeal. Judg- 
ment affirmed. 


Thus early in the history of our State were adopted and applied 
rules of strict construction of constitutional grants of power to the 
several courts created by organic law. ‘These rules were most rig- 
idly and consistently enforced in interpreting all our constitutions 
up to the amendments of 1891, and notwithstanding the evident in- 
tent to avoid them manifested in those amendments, their influence 
continues to be felt in some of the courts now existing. 

The legislature at this first session also gave special attention to 
matters of practice in the courts, and passed an act, approved May 
13, 1846, to regulate proceedings in the district courts, which com- 
prised 158 sections, and covered the whole field of procedure in said 
courts, enumerating and repealing by name every former provision 
relating to practice in civil suits, but not repealing the act adopting 
the common law as to evidence and juries except so far as in conflict 
with it.’ 

The requirements of this act as to pleading are as follows: 

Sec. 3. Be it further enacted, That all civil suits in the dis- 
trict court shall be commenced by petition filed in the office of the 
district court. 

Sec. 5. Be it further enacted, That the petition may be filed by 


7 Laws of the First Legislature, 363, Hartley’s Digest. 
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the plaintiff or attorney and shall set forth clearly the names of the 
parties and their residences, if known, with a full and clear state- 
ment of the cause of action and such other allegations pertinent to 
the case as he may deem necessary to sustain the suit, and also a full 
statement of the nature of the relief requested of the court. 

Sec. 29. Be it further enacted, That the defendant in his an- 
swer may plead as many several matters whether of law or fact as he 
shall think necessary for his defense and which may be pertinent to 
the case; provided, that he shall file them at the same time and in 
due order of pleading. 

Sec. 32. Be it further enacted, That all pleas filed shall be taken 
up and disposed of by the court in due order of pleading under the 
direction of the court. 

That the full force of this law may be appreciated it is well to 
consider the construction placed by our supreme court upon the 
prior acts of congress with reference to procedure, and particularly 
upon the words “petition and answer” as occurring therein. The 
ease of Underwood y. Parrott’ was an action brought in the 
district court, apparently before the adoption of the constitu- 
tion of 1845, though the decision of the supreme court was not ren- 
dered until the December term 1847. In this case Judge Wheeler 
speaking for the court says: 


The act of 1840, “to regulate proceedings in civil suits,” 4 Stat. 
88, declares that, “the adoption of the common law shall not be so 
construed as to adopt the common law system of pleading but the 
proceedings in all civil suits shall, as heretofore, be conducted by 
petition and answer.” 

This provision was evidently intended not to prescribe the rules, 
but to designate the system of pleading to be observed in our courts. 
The attention of the legislature was directed to the fact, that differ- 
eht systems of conducting the allegations of the parties prevailed in 
different countries and in different jurisdictions in the same coun- 
try. They had adopted as the body of our municipal law the com- 
mon law of England, but they were averse to the system of plead- 
ing observed in the forums of that country; and recurring to the 
fact that a different system prevailed here with which the courts 
and bar was supposed to be familiar; and which was supposed to be 
more simple and equitable, and better adapted than the English 
system to attain the true and ostensible object of all systems of 
pleading—a just decision upon the merits of the matter in contro- 
versy—they determined to retain the existing system. Hence the 
antithesis which the last member of the sentence presents to the 
first; the words “petition and answer” being used in opposition to 
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“the common law system of pleading,” not to signify the stages of 
pleading to which these words give names, but to designate the 
system to which they belong. And, doubtless, to secure one uni- 
form system of conducting the allegations of the parties, as well as 
to retain for that purpose the then existing system, they declare that 
the proceedings “in all civil suits,” whether they would have apper- 
tained to the common law or chancery jurisdiction in England, 
“shall as heretofore, be conducted by petition and answer.” These 
words then were not intended as a restriction or limitation of the 
pleadings to the answer, but as the designation of a system of plead- 
ings—that being the subject present to the mind of the legislature, 
who were not treating of a declaration or plea, or of a petition or an- 
swer, but of the remedial systems in which those terms are employ- 
ed, and which they describe; and they used them not to denote a 
prescribed formulary, but as indicative of their intention to retain 
the then existing system in opposition to the common law and chan- 
cery systems of pleadings in England. They retained the existing 
system without alteration, “to be conducted,” in their own lan- 
guage, “as heretofore.” 

The inquiry then resolves itself into this: was a replication recog- 
nized by the laws anterior to the cited provision? By reference to 
the laws of the State of Coahuila and Texas, decree 277, sec. 6, art. 
101, p. 266 of the laws and decrees, it will be found that the former 
laws upon the subject did permit the parties to employ the repub- 
lica and duplica, answering to the replication and rejoinder of the 
English system; but to these they restricted the pleadings. And al- 
though the body of the former laws was repealed at the period of 
the adoption of the common law, 4 Stat. pp. 3, 4, yet the same legis- 
lature retained the system of pleading in opposition to that of the 
common law. Id. 88, see. 1. That it is allowable, therefore, to 
carry the pleadings beyond the answer, I cannot doubt. In a case 
like the present, to reply the facts intended to be relied on in evi- 
dence to repel the defense disclosed by the answer, would seem most 
consonant to principle and convenient in practice. If the party 
must apprise the court orally of the facts intended to be relied on 
before he can insist upon the introduction of his evidence, why not 
put them in writing upon the record, not only for the information 
of the court, but to apprise the opposite party of the proofs he must 
be prepared to meet. This would seem more consistent with fair- 
ness and justice than to permit a party to assume mentally the ba- 
sis of his proofs, and disguise and conceal them for the purpose of 
surprise and undue advantage. It would prevent confusion and em- 
barrassment, surprise and injustice in the district courts, and would 
present the case in a far more intelligible form for revision here. It 
would disencumber the record of a mass of matter embodied in bills 
of exceptions and statements of facts; for it is only by these, in the 
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absence of pleadings, that the matters arising subsequent to the an- 
swer can be presented here for revision. 

At the same session of the supreme court, the case of Coles v. 
Kelsey was decided, Justice Lipscomb rendering the opinion.® In 
it he uses this language: 


I do not believe, however, that on this subject we can with safety 
rely on common law rules of pleading, as our system of bringing 
suits by petition bears no analogy to the common law practice. But 
there is a most striking similarity in our forms to the English bill 
and answer in chancery, so much so as to leave no doubt of their 
kindred origin. They are both derived from the Roman law, out of 
which grew up the civil law, which now prevails all over continental 
Europe with various modifications; ours came to us through the 
laws of Spain. Judge Story says that equity pleadings were bor- 
rowed from the civil law, or from the canon law, which is a deriva- 
tive from the civil law, or from both. Hence, at almost every step, 
we may now trace coincidences in the pleading and practice in a 
Roman suit. Story’s Equity Pl., sec. 14. The same author, section 
23, says “an original bill praying for relief is, as we have seen, 
founded upon some right claimed for wrong done by the defendant, 
in order to enable the court to understand the case, and to admin- 
ister the proper remedial justice, as well as to apprise the opposite 
party of the nature of the claim and of the redress asked, and to 
enable him to make the proper defense thereto, it would seem indis- 
pensable that the bill should contain a clear and exact statement of 
all the material facts.” 

This is a pretty accurate description of what a petition ought to 
embrace in our courts; in truth, to set aside a few set phrases, which 
are mere matter of form, there is no difference in their structure. 
There is, however, another reason that should recommend the chan- 
cery practice to our courts as rules of pleading in preference to that 
of the common law courts. It will be seen that the legislature has 
expressly directed that suits should be brought by petition, i. e., the 
act to regulate judicial proceedings in civil suits, section 1: “That 
the adoption of the common law shall not be construed to adopt the 
common law system of pleading, but the proceedings in all civil 
suits shall, as heretofore, be conducted by petition and answer.’ (See 
Acts Congress 1840, p. 88.) Thus in express terms it continues the 
former practice that had grown up under the civil law. And the 
4th article, judicial department, section 10, of the constitution of 
the state, in granting jurisdiction to the district courts, directs that 
‘it is to be exercised without regard to any distinction between law 
and equity ;’ this mixed jurisdiction must doubtless still more as- 
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similate our proceeding to the pleadings in chancery, as every cause 
of action must be asserted by the resort to the petition, to be mod- 
ified to suit each particular case. I do not mean to be understood 
as maintaining that we have the chancery rules of pleading as ¢ 
body, I only mean that they will be found more analogous to our 
system and more to be relied on, than those of the common law. 


These cases show clearly that by “petition and answer” in the 
early laws of Texas is not meant the written instruments so familiar 
to the Texas practitioner under those names but a system of plead- 
ing, unique in its character, and without any exactly corresponding 
counterpart, 

In the course of the many changes in our law—organic and stat- 
utory—this blended jurisdiction of law and equity in the same 
court and this system of pleading by petition and answer have re- 
mained unaltered. 

The difference between this Texas method of procedure and the 
common law is too plain to need pointing out. The difference be- 
tween this and the ordinary code system is also apparent. The Texas 
plan allows to both the parties and to the court the greatest latitude 
which is consistent with safety, and yet encourages the parties to 
make known to the court the very facts upon which they respective- 
ly rely, and puts a premium upon clear, concise and logical state- 
ment of these facts. It does not require the attorney for either 
party to determine in advance at the peril of his client whether his 
cause of action be technically legal or equitable, or in what form of 
action he shall proceed, or to select one issue upon which to risk 
the whole case; but permits him to present to the court every phase 
of the controversy and to ascertain whether or not, from any point 
of view, consistent with truth, his client is entitled to relief. 

The constitution of 1845 was amended in 1850 so as to make the 
judicial officers elective; with this exception it remained unaltered 
until the convention of 1861, when it was modified so as to conform 
to the changed conditions arising from secession. As thus modi- 
fied it constituted the state constitution during the existence of the 
Confederate government. 

In 1866 another convention met in Austin and proposed certain 
amendments to the constitution, making it conform this time to 
the change growing out of the defeat of the Confederacy. 

These amendments were voted on by the people on the fourth 
Monday in June, 1866, and were adopted, and the officers therein 
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contemplated were elected and entered upon the discharge of their 
duties. The congress of the United States, however, refused to ad- 
mit Texas into the Union under this constitution, and the govern- 
ment formed under it was dissolved and a reconstruction goyern- 
ment instituted and maintained under acts of congress. By this 
power a convention was called to frame another constitution to be 
submitted to the people and then to the Federal congress. This con- 


vention met in Austin on June 1, 1868, and adjourned Feb. 6, 1869. 


The constitution passed by it in its “Election Declaration” provided 
for its submission to the people on the first Monday in July, 1869, 
but the powers at Washington did not concur in this date. The pres- 
ident by proclamation of date July 15, 1869, ordered its submission 
on Tuesday, November 30, 1869. The time was again changed by 
the military commander, and the election in fact took place on Nov. 


30, and Dec. 1,2, and 3, 1869.'° The constitution was adopted, and, 


at the same time, the State officers and others contemplated therein 
were elected. The legislature met Feb. 25, 1870, and adopted the 
thirteenth, fourteenth, and fifteenth amendments to the constitu- 
tion of the United States. By act of congress approved and taking 
effect March 30, 1870, Texas was restored to full fellowship in the 
United States. 

The judicial system under this constitution was as follows: 


Section 1. The Judicial power of this State shall be vested in 
one Supreme Court, in District Courts, and in such inferior courts 
and magistrates as may be created by this Constitution, or by the 
Legislature under its authority. The Legislature may establish 
criminal courts in the principal cities within the State, with such 
criminal jurisdiction, co-extensive with the limits of the county 
Wherein such city may be situated, and under such regulations as 
may be prescribed by law; and the Judge thereof may preside over 
the courts of one or more cities, as the Legislature may direct. 


The supreme court consisted of three judges and had appellate 


jurisdiction only. In civil cases, this was coextensive with the lim- 


its of the State. 
court, unless one of the judges, upon inspection of the record, be- 
lieved that some error of faw had been committed in the trial. The 
both district 


In criminal cases, no appeal was allowed to the 


district courts had all the jurisdiction now exercised by 
and county courts. The judges of the supreme and district courts 
were appointed by the governor. 


2 Pasch. Laws, note 1227. 
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At this period in our history it seems to have been a mooted ques- 
tion whether rendering jury service was to be looked upon as a 
right to be guaranteed to the citizen or a duty imposed on the juror 
in the interest of the public. The framers of this constitution in- 
clined to the former view, at least as to certain classes of citizens 
and hence we find it ordaining in sec. 45, art. 12, that: “All the 
qualified voters of each county shall also be qualified jurors of such 
county.” As the constitution itself fixed qualifications of voters, 
the legislature, even if disposed, was powerless to prescribe any qual- 
ifications for jury service. Under conditions as then existing not 
much relief could be reasonably hoped from the legislature. In 
1871 a Jaw was passed with reference to juries which while doubtless 
not specifically so intended, was admirably adapted to placing in- 
competent and bad men in the jury box. The names of all the qual- 
ified voters in each county were to be placed on a list by the county 
court. No intelligent selection was to be made, nor indeed, any se- 
lection of any kind, but the name of every citizen possessing the 
constitutional qualifications as a voter was required to be entered on 
this list. Then each name so entered was to be written on a sepa- 
rate slip of paper and these slips placed in a box, and before the ad- 
journment of each term of the district court, the grand and _ petit 
jurors for the next term were to be obtained from these by drawing 
from this box the slips of paper containing the name, each name so 
drawn being entered on the list. The lists so made were to be entered 
of record on the minutes of the court, thus giving evervone immedi- 
ate information as to who the jurors were. Clearly the leading idea of 
the law-makers in the enactment of this statute was to prevent dis- 
crimination against any citizen or class of citizens in the perform- 
ance of jury service. The misfortune was that while it cut off op- 
portunity for unjust and unlawful discrimination, it was equally ef- 
fective in shutting off discrimination based upon just and lawful 
grounds, Under it not only were the names of the incompetent 
and corrupt men on the slips as likely to be selected as any others, 
but questions of moral character could not be considered at all un- 
less the party had been convicted of a felony, and had thus disqual- 
ified himself from voting. The practical working of the law was 
bad, but no relief of any consequence came until the days of recon- 
struction were passed, and the adoption of the constitution of 1876 


which, on this subject completely changed the above policy. The 
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framers of this constitution instead of repeating section 45 as quoted 
above, substituted this mandate “the Legislature shall prescribe by 
law the qualifications of grand and petit jurors.” In August, 1876, 
assembled the first session of the legislature under that constitu- 
tion. In obedience to this requirement it passed a jury law which 
was a marked improvement on its predecessors. The qualifications 
of a juror were specified. He was required to be a voter, a freeholder 
within the state, or a householder within the county, of sound 
mind and good moral character, must not have been convicted of 
a felony, must not be under a legal accusation of theft or felony, and 
in counties where voters were numerous, inability to read and write 
or previous service as a juror for a designated period within six 
months, before his selection, were made additional disqualifications. 
The act also provided for the selection by the district and county 
judges, respectively, of three properly qualified citizens of the 
county, residents in different portions, as jury commissioners. These 
persons were to be summoned before the judge immediately upon 
their appointment. They were sworn as officers and charged by the 
court as to their duty and were required to select only men who were 
known to them and who, upon careful consideration, were, in their 
judgment, qualified in character and intelligence to render efficient 
service as jurors. The lists of the parties selected were sealed up 
and delivered to the clerk in open court, oath was taken by the 
clerk and the commissioners not to divulge the names of the parties 
selected nor permit the opening of the lists until just before the be- 
ginning of the court. By these means each person who was to ren- 
der jury service was passed upon by three disinterested men, se- 
“lected by the judge, because of their special fitness, and the names 
of the persons so selected could not be ascertained until just before 
Even a casual comparison of this 


law with that superseded by it shows the very great improvement 


the service was to be rendered. 


made by it. 
By joint resolution of June 4, 1873, an amendment to the judic- 


iary articles of the constitution was submitted. This increased the 
number of supreme judges to five, and did away with the provis- 
ions denying the right of appeal in criminal cases unless some 
supreme judge should think an error of law had been committed. 


ws 


It was adopted on December 2, 1873 











a a 


a 


Se 


ll 





eg eT 


ER eR 


~ 


op rene 


Ss oe 





Development of the Texas Judicial System 149 


This constitution and its amendments were in turn superseded 
by that under which the government is now being administered, 
known as the constitution of 1876. This was formulated by a 
convention which sat in 1875 and was submitted to the people and 
adopted on February 15, 1876, and by its own terms became opera- 
tive on April 18, thereafter. 

The judicial system created by this instrument (in its original 
form) comprised two courts of last resort, namely, the supreme 
court and court of appeals. The first consisted of three judges 
and had appellate jurisdiction of all civil cases tried in the district 
courts, but no jurisdiction in criminal cases or in appeals from the 
county court. The second consisted of three judges and had appel- 
late jurisdiction in all appeals in all criminal cases from the dis- 
trict, and of all appeals from the county court, in both civil and 
criminal matters. There were four classes of courts of original jur- 
isdiction, namely, district, county, county commissioners’, and jus- 
tices’. The jurisdiction of all of these was, in many respects, the 
same as the courts of the same designations under the present law. 

This constitution made all judicial officers elective. 

With the development of the State, and the growth of its popula- 
tion and business, the volume of litigation increased so much that 
it was found impossible for the supreme court to dispose of the 
cases brought before it. It was apparent that relief in some form 
must be provided for the unreasonable delay of justice, which in 
many cases amounted to a denial of all practical relief. Resort was 
had to a commission of appeals, consisting of three lawyers ap- 
pointed by the governor, who were to sit as a commission, and to 
whom were to be referred causes pending before the supreme court, 
and civil cases pending in the court of appeals, in which the 
parties should agree to such transfer. The decision of these cases 
by the commission was to be final without examination or approval 
by the supreme court. The act creating this tribunal was ap- 
proved July 9, 1879." 

Serious questions were raised as to the constitutionality of this 
act, but the majority of the supreme court construed it as creating 
a board of arbitrators and not a court and sustained the law.!* By 
its own terms this act was to expire in two years. The next session 


* Acts of the Special Session, Sixteenth Legislature, p. 30. 
“ Henderson v. Beaton, 52 Texas, 29. 











150 Texas Historical Association Quarterly 


of the legislature offered an amendment to the judiciary article of 
the constitution, which, among other changes, proposed to increase 
the number of the supreme court to seven judges. The adoption of 
this amendment being doubtful, the legislature, by act of July 9, 
1881, provided for a continuance of the commission, making, how- 
ever, material changes in the law. The reference of cases was no 
longer confined to those agreed on by the parties, but the supreme 
court and the court of appeals were authorized to refer cases to 
it, without such consent; the power to finally determine cases was 
taken away and the decisions of the commissioners were required to 
be submitted to the supreme court and were not to be valid unless 
approved by it; so when adopted the opinions were to be published 
officially, and the judgments were to be rendered by the supreme 
court in conformity with the decisions. This act was also attacked 
as unconstitutional, but was again sustained ; this time on the theory 
that, while the voluntary feature of the former law, upon which it 
had been sustained, was eliminated, yet the denial of the right of 
final determination of questions by the commission, and requiring 
all decisions to be approved by the supreme court, made the law 
valid.’* The proposed amendment to the constitution was voted on 
in September, 1881, and defeated. The commission of appeals was 
continued from time to time until by act of April 8, 1891, two sec- 
tions of three judges each, were created. It soon became apparent 
that it required a very large share of the time and attention of the 
supreme court to examine and pass upon the work of the two com- 
missions and that the continuance of that policy by increasing the 
number of commissions would soon result in practically depriving 
the supreme court of any opportunity to consider and decide cases 
upon its own investigation. Some change seemed imperative. The 
legislature submitted amendments to the judiciary article of the 
constitution, which were voted on and adopted in September, 1891. 
These are the present constitutional provisions on this subject. 
The changes wrought by these amendments are great. The 
present system consists of one supreme court, having civil jurisdic- 
tion only, and whose duty it is to revise decisions of the courts of 
civil appeals in enumerated classes of cases, and to hear a few 
classes of origina] suits against the heads of departments and State 


officers ; a court of criminal appeals, having appellate jurisdiction of 


* Stone v. Brown, 54 Texas, 330. 
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all criminal cases tried in the district and the county courts, but 
having no civil jurisdiction whatever; courts of civil appeals, 
having appellate jurisdiction of all cases tried in the district and 
county courts, and whose decisions in many classes of cases are 
final, and in others are subject to review and correction by the 
supreme court; district courts, having jurisdiction over the larger 
share of civil litigation of importance, and of criminal cases of the 
grade of felony, and of all suits and complaints, jurisdiction over 
which is not expressly conferred on some other tribunal; county 
courts, having jurisdiction of civil matters of less importance than 
those committed to the district court, and of all matters of probate, 
and of misdemeanor cases ; justices’ courts, having jurisdiction over 
all civil litigation involving less than two hundred dollars and not 
committed to some other court, and criminal jurisdiction of misde- 
meanors where the penalty does not exceed a fine of two hundred 
dollars; and a county commissioners’ court, having jurisdiction over 
all county business matters. 

The most material of these changes are: to deprive the supreme 
court of immediate jurisdiction in cases appealed from courts of 
original jurisdiction, and confine it to the hearing of designated 
kinds of cases coming from the courts of civil appeals, and to give 
to it original jurisdiction in certain kinds of cases against heads of 
departments of the State government, when the legislature should so 
provide ; to create a court of Jast resort in criminal cases without any 
civil jurisdiction ; to create courts of civil appeals, to which all ap- 
peals from district and county courts in civil cases lie; and to give to 
the district court original jurisdiction of all suits that are not with- 
in the expressed jurisdiction of some other court. Some of these 
changes, particularly the creation of the courts of civil appeals with 
final jurisdiction over so many cases, have been somewhat severely 
criticised, but in actual experience the plan seems to be working 
well. The courts have been enabled to decide cases submitted 
within a reasonable time thereafter, so that now it is practicable to 
bring suit and have it finally determined in time to insure beneficial 
results from the litigation for the party who shall prove successful. 

Whatever may be its defects, its practical working is better than 
any plan heretofore adopted, and he who desires to change it, must 
come prepared with a substitute which gives promise of better 
results. 
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ENDURING LAWS OF THE REPUBLIC OF TEXAS. If 
C. W. RAINES. 


[In the preparation of this paper I have consulted the Journal of the 
Consultation, 1835, the Journal of the Convention, 1836, the Journals and 
Laws of the Congresses mentioned, and the archives in the Department of 


State, Austin.—C. W. R.| 


The law for the present location of the seat of government in 
Texas is the first subject of the present paper; but before setting it 
out in full I shall enumerate, as a matter of interest, all the pre- 
ceding capitals of American Texas with the circumstances which 
led to their selection as such. 

Of the three departments into which Texas under the Mexican 
regime was divided, Bexar was practically all Mexican in race and 
sentiment; Nacogdoches had a large Mexican leaven; but Brazos 
was heart and head American. It was this department embracing 
Austin’s colony that threw down the gauntlet of defiance to the 
usurping Santa Anna in 1835 and called for a consultation of all 
Texas at San Felipe de Austin. 

The Brazos influence easily dominated the consultation, as Bexar 
failed to have any delegates therein, and it abolished the depart- 
mental system, making Texas a central republic, one and indivisi- 
ble. Santa Anna was denounced for warring against the constitu- 
tion of 1824, and a provisional government was established for 
Texas at large and San Felipe de Austin, the capital of Austin’s 
colony, and the capital of the department of Brazos as well, became 
de facto et de jure the first capital of American Texas. 

In despair of the Federal system in Mexico, the people of Texas 
through their representatives met in 1836, on the call of the pro- 
visional government, in Washington on the Brazos. Not a consul- 
tation was this, but a convention or constituent assembly in which 
all the powers of sovereignty were claimed and exercised in the 
declaration of independence and the formation of a constitution 
and the inauguration of a full corps of executive officers. After a 


See Toe QUARTERLY for October, 1897. 
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stormy session of seventeen days beginning March 1, the Conven4 
tion dissolved before the advance of Santa Anna’s legions. 

President Burnet for convenience selected for the seat of govern- 
ment Harrisburg on Buffalo Bayou, to which place he promptly 
repaired with the archives and part of his cabinet. 

The deflection up the Brazos of the retreating Texan army left 
Harrisburg open to the enemy, and Santa Anna with 750 men made 
a dash on the capital. Arriving at 11 p.m. April 13th, the Mexican 
dictator learned that President Burnet and other officials had taken 
the archives and fled down the Bayou that afternoon in a steam- 
boat. No official documents issued from the ephemeral capital, 
Harrisburg, save a few executive orders and proclamations. 

It becomes difficult now to fix the exact situs of the Texan capital 
though the perambulations of the president may mark it with 
approximate correctness. 

Despairing of Santa Anna’s being arrested by a battle of Hous- 
ton’s fighting, Burnet with part of his cabinet abandoned the main 
land of Texas and taking refuge on Galveston island offered to 
share with the General the comforts of that sand-bank retreat if he 
deemed it still imprudent to give battle. But the long delayed 
fight for Texas at last came off at San Jacinto, effectually check- 
mating the further Mexican advance. Then the sovereignty of the 
Republic as represented in the person of the president was soon 
transferred from the sea-coast to the battlefield. Meanwhile the 
captive dictator by the arts of diplomacy retrieved in a measure the 
Mexican fortunes in effecting an arrangement with his conqueror 
for the unmolested retirement of the Mexican army across the Rio 
Grande. To this arrangement between Houston and Santa Anna 
President Burnet assented ; and to fully consummate the proposed 
treaty the sovereign heads of Mexico and Texas hastened away on 
the historic steamer Yellowstone to Velasco, then the great seaport 
of the Republic. 

In this capital (for the president and archives were here) was 
concluded and signed in person the agreement between Santa Anna 
and Burnet, known as the treaty of Velasco. The ill will towards 
the butcher of the Alamo and Goliad was so intense that his libera- 
tion under the provisions of the treaty was defeated by a popular 
commotion, which growing in virulence menaced the stability of 
the Texan government. 











i54 ZVexas Historical Association Quarterly 


Wearied with the clamor of faction, President Burnet ordered in 
July the first general election under the constitution, and the offi- 
cers elected met under his call in October at Columbia and organ- 
ized the permanent government of the Republic. 

Meanwhile the enterprising Messrs. Allen were laying out a new 
town called Houston at the head of navigation on Buffalo Bayou. 
What influences may have been brought to bear upon the gov- 
ernment are not now known. It is certain, however, that the seat 
of government was, on December 15, 1836, ordered removed from 
Columbia on the Brazos to the town named in honor of the new 
President, where it was to remain from April 10, 1837, till the 
meeting of congress in 1840. And the president was authorized to 
cause to be erected the necessary buildings for the accommodation 
of the congress and of the different departments of the govern- 
ment at the place selected; provided the sum or sums so expended 
should not exceed $15,000. So the capital of Texas remained 
only about three months at Columbia, where the government of the 
Republic first went fully into operation. 

The following account of the proceedings is given in the Senate 
Journal of the first Congress: 

“The two houses in joint session in the Representative chamber 
proceeded to vote viva voce for the location of the seat of govern- 
ment. 
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resentatives to be duly chosen as the place at which the two houses 
of congress had fixed the seat of government till 1840. 

The congress met in the unfinished capitol building at the town 
of Houston on the Ist of May, 1837. It seems to have been thought 
that, because the law placed at the disposal of President Houston 
the sum of $15,000 for the needed public buildings, the government 
would erect its own capitol. On the contrary, a rental of $5,000 
per annum was paid by the Republic to the Messrs. Allen for their 
building. Whether from this or from some other cause I do not 
know, opposition to the new capital soon began to show itself, and 
in a little more than a twelvemonth after there was a spirited con- 
test for the honor temporarily conferred on Houston among 
Black’s Place, Bastrop, San Felipe, Nacogdoches, Comanche, Mound 
League, and Eblin’s League! as rival sites. The last was chosen by 
the second congress as the permanent seat of government for the 
Republic. The joint resolution to this effect perhaps fell through 
for want of the president’s approval, as it does not appear among 
the printed laws of the Republic. 

It was not until the session of the third congress that the ques- 
tion of a permanent capital was definitely settled. On the 19th of 
January, 1839, President Lamar approved the act herein described 
as one of the enduring laws of the Republic. It was entitled “An 
act for the permanent location of the seat of government,” and 
reads thus: 


Section 1. Be it enacted by the Senate and House of Representa- 
tives of the Republic of Texas in Congress assembled : 

That there shall be and are hereby created five commissioners, to 
be elected two by the Senate and three by the House of Representa- 
tives, whose duty shall be to select a site for the location of the seat 
of government, and that said site shall be selected at some point 
between the rivers Trinidad and Colorado and above the old San 
Antonio road. 

Sec. 2. Be it further enacted, That the name of the said site shall 
he the City of Austin. 

Sec. 3. Be tt further enacted, That said commissioners or a ma- 
jority of them be, and they are hereby required, to select not less 
than one nor more than four leagues of land for said site, and if the 
same cannot be obtained upon the public domain or by individual 
donation, then and in that case the said commissioners shall pur- 


"In Fayette county on the east side of the Colorado below La Bahia 
crossing. 
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chase the aforesaid quantity of land from any person or persons 
owning the same: Provided, that the price of the land so purchased 
shall not exceed three dollars per acre: And further provided, That 
not more than one league shall be purchased at such a price as three 
dollars per acre. 


Should the site, however, be on individual property and the com- 
missioners be unable to purchase it according to the authorized 
terms, they should proceed to acquire it under the law of condem- 
nation as expressed in the act. 

The salary of the commissioners while at work was to be 
eight dollars per day, but before beginning their labors they were 
to enter into bond with good security of one hundred thousand 
dollars each to be approved by the president, payable to him and 
his successors in office, conditioned on the faithful performance of 
the duties of their office, and take an oath to “faithfully and hon- 
estly” perform those duties. 

Section 9 of the act required, “That immediately after the pres- 
ident receives the report of the commissioners, it shall be his duty 
to appoint an agent, whose duty it shall be to employ a surveyor 
at the expense of the government and have surveyed six hundred 
and forty acres of land on the site chosen by the commissioners into 
town lots under the direction of the president, which shall be by 
said agent advertised for sale for ninety days in all the public 
gazettes of the Republic and also in the New Orleans Bulletin and 
Picayune, etc. 

Section 12 made it the duty of the agent before the sale of said 
lots to set apart a sufficient number of the most eligible for a 
capitol, arsenal magazine, university, academy, churches, common 
schools, hospital, penitentiary, and for all other necessary public 
buildings and purposes. An act supplementary to the above and 
approved January 23, 1839, authorized the president to “have at 
the capital selected such buildings as he may deem necessary for 
the accommodation of the fourth annual congress of the Republic, 
together with the president and cabinet and other officers of the 
government,” and further made it the duty of the president, to- 
gether with his cabinet officers, to proceed to the capital with the 
archives of the government previous to the first day of October, 
1839. For the purposes of this supplemental act the sum of $20,000 
was placed at the disposal of the president. 
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The commissioners selected by the Senate were A. C. Horton and 
I. W. Burton, and those selected by the House of Representatives 
were William Menefee, Isaac Campbell, and Louis Cooke. Edwin 
Waller was the surveyor. These gentlemen entered upon their 
duties with all convenient dispatch in the designated territory. Ac- 
cording to their report? of April 1, 1839, to the president, the site 
of the hamlet of Waterloo, on the left bank of the Colorado, was 
selected as the proper place for the permanent seat of government, 
and a tract of land consisting of one league and two-thirds of a 
league and two labors, or about 7000 acres, was purchased at the 
maximum price of three dollars per acre. 

The report is lengthy and somewhat verbose and grandiloquent 
in expression. The fertility of the soil, the beauty of the situa- 
tion, the salubrity of the climate, and the grand mountain scenery 
are all noted by the enraptured commissioners, and, while stating 
that the chosen site for the capital is directly on the great trail 
of Mexicans and Indians from East Texas to Matamoras and at its 
intersection with the main route for trade between the Gulf of 
Mexico and Santa Fe, they fail not to enlarge on the prospects of 
building upon this spot a great national city. 

Later on, an area of one mile square extending from the river into 
the open prairie was surveyed by General Edwin Waller and laid 
out in lots for the prospective city of Austin, and the public build- 
ings were erected on contract in due time. In October the presi- 
dent and cabinet approaching the new capital were welcomed by a 
crowd of citizens headed by Ed Burleson and Albert Sidney John- 
ston and escorted into the city. The distinguished officials were 
royally entertained at Bullock’s Hotel, where were gathered the 
beauty and chivalry of the Republic. “The elegant dinner,” (we are 
told), “provided under the immediate supervision of Madame Bul- 
lock reflected great credit on that lady’s taste and superior judg- 
ment, displayed in the arrangement of the table and the delicacies 
which graced the festive board.’* 

The fourth congress convened at the new capital on November 
11, 1839. 

The present city hall on the northeast corner of Eighth and Colo- 


* Box No. 33, vault No. 2, archives Department of State, Austin. 
* Austin City Gazette, Oct. 30, 1839. 








158 Texas Historical Association Quarterly 


rado streets, stands on the site of the first capitol building erected 
under contract for the Republic. It was a one-story frame structure 
of two large rooms separated by a wide corridor with offices in the 
rear for committees. From the gallery on the entire front of the 
building there was an unobstructed view to Congress Avenue, then, 
as now, the main thoroughfare of the city. 

The Executive Mansion, where St. Mary’s Academy now stands, 
was a neat two-story frame building painted white. It appears to 
have been the most stylish of the public buildings of the period ; 
though occupied by only two presidents, for a short while by Lamar 
and for a still briefer period by Houston. The other government 
edifices were generally log cabins scattered along Congress Avenue. 

With the succeeding administration came trouble to the town of 
Austin in an attempt of the seventh congress to remove the capital 
further back within the settlements. Disquieting rumors of a Mex- 
ican invasion perhaps causing this action against Austin, hastened, 
without doubt, the adjournment of congress. The Vasquez raid 
early in March, 1842, of seven hundred Mexican guerrillas on San 
Antonio furnished the pretext for executive interference. Under 
the clause of the constitution which provided for the removal of 
the archives from the seat of government in cases of emergency in 
time of war, the president issued his order of March 13 from Gal- 
veston for the return of the archives to the city of Houston for 


security. A few weeks after the more serious raid of Woll in Sep-— 


tember, the archives by executive order were sent off to Washing- 
ton. Thus after divers and sundry dire perambulations on land 
and water over the Republic the archives first swelling and then 
sinking in volume, completed the circle in getting back to the cap- 
ital so unceremoniously abandoned six years before. 

The dreaded guerillas not taking San Antonio any more, the 
archives had no further cause for removal till annexation, and re- 
mained at Washington. In default of better accommodations here 
the houses of congress were forced to use the upper apartments. of 
two grog-shops for their sessions during the closing days of the Re- 
public. 

As to the legality of the first removal of the archives from the 
seat of government, I will content myself with observing that the 
constitution warranted a removal in case of emergency; but it was 
not generally believed even then that the report of seven or eight 
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hundred Mexican raiders in exciting fight eighty miles distant made 
the emergency contemplated. Nor is it my purpose to discuss in this 
paper the merits of the unseemly squabble over this removal be- 
tween the archive committee and President Houston. However, 
it may be of interest to note that the discomfiture by the people at 
Austin of the military company sent out by the president to sur- 
reptitiously complete the removal of the archives, closed the forci- 
ble and unlawful efforts to change the seat of government. 

But few even of those who justified the first removal of the ar- 
chives would now defend the continued opposition of the two last 
presidents to the restoration to their proper place of custody at the 
legal capital. 

Annexation, making ridiculous the further plea of the danger of 
Mexican raids, restored the lost prestige of Austin. The conven- 
tion provided, in the constitution adopted, that Austin should re- 
main the seat of government for the state till 1850, when the per- 
manent capital should be determined by popular vote. In the elec- 
tion of that year to determine the question, Austin easily dis- 
tanced all her competitors, receiving 7674 votes, while 1854 were 
cast for Palestine, 1143 for Tehuacana and a scattering vote for 
Washington, Huntsville, and other places. It required a majority 
of all the votes polled to elect, and Austin was chosen by about 1000 
majority of the whole vote counted. The election, however, did 
not definitely settle the matter, as it was provided by law that the 
question should be submitted to the result of another election 
twenty years later. The State being at that time in the throes of 
reconstruction the question was not again submitted to the choice 
of the people till at the general election of 1872. The result showed 
for Houston, 35,188 votes; Waco, 12,776; and Austin 63,297, or a 
clear majority of the whole vote. The city of Austin was accord- 
ingly declared to be, by popular choice twice expressed in a legal 
manner, the permanent seat of government of the State of Texas. 

Since then there has been no serious attempt to disturb the ver- 
dict of the people on this matter now considered settled. Finally, 
the wisdom of the framers of the act in 1839 for the permanent 
location of the seat of government being so amply vindicated up to 
this time, the act itself is rightly classed among the enduring laws 
of the Republic. 
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On January 14, 1839, was approved by President Lamar “An act 
amending an act entitled an act adopting a National Seal and 
Standard for the Republic of Texas.” The original act approved in 
1836 was but a substantial embodiment of President Burnet’s order 
from Harrisburg prescribing the national standard. The substance 
of the act is in the subjoined portion: 

Section 3. Be it further enacted that from and after the passage 
of this Act the national flag of Texas shall consist of a blue perpen- 
dicular stripe of the width of one-third of the whole length of the 
flag with a white star of five points in the center thereof; and two 
horizontal stripes of equal breadth, the upper stripe white, the 
lower red, of the length of two-thirds of the whole length of the 
flag; anything in the act to which this is an amendment to the 
contrary notwithstanding. 

This is the present Lone Star Flag of Texas. Though coming 
after the triumphs of Bexar and San Jacinto, it sprang at once into 
great popularity. In all the subsequent battles of the Republic 
around Bexar and on the border from Santa Fe to Mier, the Lone 
Star Flag represented the sovereignty of Texas. It was not till 
February, 1846, that it was hauled down from the flag-staff of the 
old wooden capital of the Republic by Texan hands to give place 
to the Stars and Stripes. A flag though but a piece of bunting is an 
emblem of nationality, and the flag logically disappears with the 
death of a nation, as in the case of Poland, or with the blasted 
efforts for national life, as in the case of Hungary and of the Con- 
federate States. The subsequent display of their defunct flags by 
those beaten communities might be a cause of offense to their con- 
querors. 

Not so, however, with Texas. The demise of the Republic, or 
rather the merger of its sovereignty into that of the Union, was 
wholly voluntary; annexation itself being the joint act of two 
friendly sovereignties. Their flags never joined issue in battle. So 
the Lone Star Flag waving on stated occasion over the dome of 
our magnificent capitol, is no menace to the Union. This flag is 
simply a reminiscence, typifying the glories of the old Republic 
and the display of its bright folds in the sun never fails to awaken 
enthusiasm in all true Texans. 

From the foregoing would it not follow that the law creating the 
flag became obsolete on the demise of the Republic? Perhaps so, 
technically speaking; but in a larger and better sense, the law had 
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become funttus officio, its object having been effected, and had be- 
come on the disappearance of the nation incapable of reform or 
repeal. Or transferred from perishing paper to the fleshly tablets 
of the heart, the law makes the Lone Star flag immortal, because 
the Texans will have it so. But aside from sentiment, does not the 
flag foster nationality? Undoubtedly, but as already remarked, as 
a cherished reminiscence only with but the innocent tendency to 
hold our territorial integrity inviolate. 

And this in turn tends to settle the seat of government. It is 
inconceivable that the City of Austin, bearing the honored name of 
the father of the Texan colony, situate approximately to the center 
of territory and population of the State and possessing one of the 
costliest capitols in the Union could ever cease to be the seat of 
government of Texas; so long as the sentiment of nationality is 
unimpaired with the indivisible glories of Bexar and San Jacinto 
and the unspeakable sacrifices of the Alamo and Goliad alike in- 
divisible. 

Whatever may befall Texas, the Lone Star flag will forever live 
in song and story. To have devised such a flag was a greater honor 
to Oliver Jones, its author, than any other act of the long and 
useful life of this noble type of Austin’s “Old Three Hundred.” 

Of the permanence of the laws herein noted, no better reminder 
could be had than this flag floating over the capitol at Austin on the 
national holidays of the old Republic. 
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NOTES ON THE HISTORY OF LA BAHIA DEL ESPIRITU 
SANTO. 


BETHEL COOPWOOD. 


Official notes, entries, and reports made when the events occurred, 
being the lighted torch of actual observation and practical experi- 
ence, enabling subsequent writers to correct or avoid popular errors, 
this article is intended to call attention to some Spanish data of 
this kind, with notice of the places where same may be found, with- 
out reflection upon anything heretofore written on the subject by 
authors of Texas history. 

Under orders from Francisco Garay, then governor of Jamaica, in 
1518-1519, Alonso Alvarez de Pineda ran the whole gulf coast from 
the southern cape of Florida to the mouth of the Panuco river, and 
made a chart of it, showing thereon a bay he called “la Bahia del 
Espiritu Santo,” and noting some of the most prominent points in 
its surrounding topography; and it is probable that Panfilo Nar- 
vaez had a copy of this chart when he sailed from Florida in 1527; 
for Alvar Nunez Cabeca de Vaca says of the bay where he and Lope 
de Oviedo first heard of their three countrymen being with another 
tribe: “By what appeared to us from it and what we saw, it is the 
one called de Espiritu Santo,’ showing that he knew already that 
there was a bay on that coast called by such a name. 

In 1561, by virtue of a royal cedula, Angel de Villafahe and Jorge 
Seron ran the same coast and made a descriptive chart of it, the 
original of which exists in the archives of Mexico. It also shows the 
same bay in about the same manner Pineda’s does; and in view of 
it many consultations of the Consejo de Indias, information given 
by the viceroy and cedulas of the king were conceived in relation 
to the gulf coast. 

Whether La Salle had copies of or extracts from these charts, 
which had been in the public archives of Spain and Mexico for over 
120 years before he sailed for the mouth of the Mississippi, and 
knew its bearing from such sources, but was deceived by the effect 
of the gulf currents on his ships, of which he was ignorant, may 
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not be certainly known now. But it is true he landed far to the 
westward of his aim; a circumstance having a direct connection 
with the history of la Bahia del Espiritu Santo. 

Having landed and selected the site of his Fort St. Louis, La 
Salle sent out Jean Henrie to explore the country to the west- 
ward; and this man’s experience and conduct form an important 
link in the chain of circumstances identifying Fort St. Louis with 
the “Presidio de la Bahia del Espiritu Santo.” After considerable 
exploration and the formation of an alliance with an Indian tribe, 
he was captured by Spanish scouts from Monclova and taken to 
Monterey and thence to the City of Mexico, and there made a de- 
tailed statement of all he knew of La Salle’s expedition. And so 
minute was his description of the place where the French landed 
and of the site of the fort, that from the descriptive charts of the 
coast then in the archives, the viceroy readily determined it was on 
Espiritu Santo bay; and he immediately sent orders to Alonso de 
Leon, then governor of Coahuila, to march to Texas with what 
troops he already had and such as he could readily equip, to take 
from the French the lands they might have appropriated in the 
province and drive them out, or exterminate them, in order to 
secure the dominion and possession of New Spain in that region. 
And by means of such description de Leon was enabled to march 
directly to the French fort, where he arrived April 22, 1689, and 
found it already destroyed and the Frenchmen massacred, as he 
stated in his letter of May 16, 1689, to the viceroy, in which he 
asked for prisoners and permission to construct presidios to pre- 
serve the conquest of the country. 

Some of the Frenchmen having escaped the massacre, obtained 
the compassion of a tribe of Indians near there, and were living 
with them when the Spaniards arrived. Two of these sought the 
protection of the Spaniards to get out from among the Indians, and 
were received with benevolence by Alonso de Leon and sent to the 
City of Mexico, where they gave the government detailed accounts 
of the sad events that happened to the French expedition in which 
they had figured. 

With such sources of information, after having stood upon the 
Tuins, de Leon certainly knew the site of Fort St. Louis, and there 
being no reason why he should misrepresent it, his report of its 


locality may be believed. His standing as an officer of the royal 
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army and as the king’s deputy in the province of Coahuila depended 
upon the truth of his statements in his report, and he cannot be 
presumed to have dealt in falsehood in regard to such matters. 

The viceroy having granted the request of the letter of May 16, 
1689, Alonso de Leon made another campaign to Texas in 1690 
with 150 soldiers and a number of priests and other people to estab- 
lish towns, presidios, and missions deemed convenient for the de- 
fense of the country and the conservation of the Spanish dominion 
therein. And among others founded, was the presidio and mission 
of la Bahia del Espiritu Santo upon the ruins of the French Fort 
St. Louis, which continued to be occupied until the French invasion 
caused the few colonists, priests, and converted Indians of this, as 
well as those of the other missions, to retreat to San Antonio de 
Bexar. 

Then, under orders from the viceroy, the Marquis de San Miguel 
de Aguayo, who had succeeded Alonso de Leon as governor of Coa- 
huila, with 500 cavalry and six pieces of artillery, marched against 
the invading Frenchmen, to drive them back to their ancient pos- 
sessions and leave the limits well defined, so that they might be re- 
spected by the authorities of New Spain and those of Louisiana. 

In Bexar, the priests and the families of citizens who had aban- 
doned the frontiers, united with the expedition of the marquis. 

After successfully marching to the borders of Red River without 
encountering any resistance from the French, the Marquis received 
a royal cedula containing, among other things, the following in- 
structions: “That inasmuch as a treaty of peace had been agreed 
upon in the Spanish and French cabinets, the war against the Gallo- 
Americans should not be further prosecuted on the frontiers of 
Mobile; that he should only secure the recovery of the province of 
Texas, settle it in the best manner possible, and fortify it, especially 
at la Bahia del Espiritu Santo”: showing that the King of Spain 
then knew of the establishment of that name. 

Under these instructions, the marquis withdrew his troops from 
their threatening positions before the French, and engaged in the 


restoration of the presidios and missions they had demolished ; and 
among others, he ordered to be fortified in the best manner then 
possible, the presidio of San Antonio de Bexar and that of la Bahia 
del Espiritu Santo: the latter, as he says, having been erected at 
the same place where Roberto de la Sala built the presidio of San 
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Luis which had been demolished by the Indians. So wherever 
La Salle’s Fort St. Louis stood, there the presidio of la Bahia del 
Espiritu Santo was first founded ; and if known events that followed 
identify the spot, the careful historian may point it out. 

After Escandon was commissioned to carry on the conquest and 
settlement of Nuevo Santander, he sent a captain with soldiers and 
settlers to take possession of la Bahia del Espiritu Santo, claiming 
it as within his territory, and held it until ordered to remove his 
people to the south side of San Antonio river, then declared the 
boundary. This order was obeyed by Captain Basterra’s removing 
the troops, settlers, missionary priests, and converted Indians, to- 
gether with everything movable, including the bell, door, and name 
of the place, and placing the establishment on the south side of the 
San Antonio river opposite the site selected for the new town of 
3almaceda at Santa Dorotéa. 

The royal engineer, Don Augustin Lopez de la Camara Alta, 
made a map of Nuevo Santander, including in the northeastern 
portion of it the ancient site of the “Presidio y Mision de la Bahia 
del Espiritu Santo,” showing it on the right margin of the “Rio de 
Guadalupe,” and placing the site of Santa Dorotéa on the left mar- 
gin of the “Rio de San Antonio,” also showing the Espiritu Santo 
bay into which the two rivers emptied. It also contains a tracing of 
the route of the troops in going to the presidio and mission on the 
Guadalupe. It was filed in the archives at Mexico, in connection 
with the report of Don José Tienda de Cuervo, royal inspector gen- 
eral, in 1757, and is still intact in volume 29 of the historical 
branch of the general archives. 

In volume 55 of the same archives there is a report made by Es- 
candon with a tabulated statement of the towns, ete., he had estab- 
lished, containing these words: “Villa de Balmaceda en Santa 
Dorotéa. * * * A este paraje se removidé el Presidio y Mision 
de la Bahia del Espiritu Santo.” (Town of Balmaceda at Santa 
Dorotéa. * * * To this place the presidio and mission of la 
Bahia del Espiritu Santo were removed.) 

In one of his reports to the viceroy, Escandon recommended the 
reduction of the salaries of the captains of some of the new towns, 
among them “el presidio del Espiritu Santo,” at which place he 
also proposed to establish a new town. And he also shows that after 
founding the town of Reynosa, he sent orders to the captain of the 
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troops of Espiritu Santo, Juan Orobio y Basterra, to found the 
projected town on the Nueces river with the families that had gone 
out from Nuevo Leon. 

In an application for a grant of land, made by Captain José Vas- 
quez Borrego in 1750, in mentioning the settlements and their 
courses and distances from the land he asked for, he mentions “la 
Bahia del Espiritu Santo, now removed to Santa Dorotéa,” showing 
that he then knew of this removal. And a testimonio of this ap- 
plication is in the proceedings or expediente of the title among the 
ancient Spanish archives of Laredo, Texas, 

After the removal it continued to be a presidio within Nuevo 
Santander waitil the boundary was changed to the Nueces river by a 
decree first adopted in 1805, 

By the royal decree of September 10, 1772, the presidio of la 
Bahia del Espiritu Santo was made a “plaza fuerte’? among the 
number composing the cordon of such it established from the Gulf 
of California to the Mexican Gulf, and it continued to be such as 


long as Spain held dominion over the country. 
While a full account of how Bernardo Gutierrez de Lara came to 
be in the presidio of la Bahia with a force of about 700 men would 


be too great a digression here, still it would form a most interest- 


ing chapter in the life of that Mexican patriot, or in a history of the 
campaign inaugurated by him and lost by Toledo in Texas 


Having raised at his own expense about 500 men, principally 
from Kentucky, Tennessce, Mississippi, and Louisiana, including 
some Frenchmen and Spaniards, and among the Americans, as 
officers, such men as Magee, Kemper, Lockett, Perry, and Ross, 
brave men with some knowledge of the art of war as then practised, 


Gutierrez de Lara proceeded to Nacogdoches, where the troops of 


that place and those of Adaes joined him; and by means of his proe- 
lamation published there he was enabled to increase his forces to 
700 brave and determined men, thoroughly skilled in the use of fire- 
arms. And having spent some time there in organizing his forces 
and distributing arms, ammunition, ete., he took up the line of 
march toward Bexar; but as soon as he crossed the Colorado river, he 
rapidly marched upon the presidio of la Bahia del Espiritu Santo, 
then garrisoned by a company of roval troops raised in Texas; be- 
cause he knew the place was fortified and would afford an advanta- 


geous base for his succeeding operations, within ten leagues of the 
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port of Copano, through which he could receive assistance from 
New Orleans by water. And on his arrival at this presidio in the 
early part of November, 1812, he was joined by most of the garri- 
son, only a few having fled; and so he became master of the place 
without resistance. As he knew royal troops in considerable num- 
bers had been massed in Bexar, iie immediately added some better- 
ments to the fortifications, built parietines across the ends of the 
streets, and gathered in all the subsistence possible to enable him 
to stand a siege. 

On the seventh of the same month, 2000 royal troops, commanded 
by Manuel Salcedo and Simon Herrera, the first governor of Texas, 
and the second governor of Nuevo Leon, arrived and immediately 
began the siege. A considerable battle was fought on the fifteenth ; 
and from that time for three months a close siege, with all of its 
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privations and casualties, Was maintained: and in the continuous 


sorties and assaults the besieged lost many of their most valuable 
men, among them Colonel Magee, while the loss of the royalists was 
much greater in men, horses, and pack mules. At last, on the 9th 
of February, 1815, Salcedo made an assault on the fort with in- 
creased energy and daring, in which some of his troops reached the 
] 
I 


street walls with their scaling ladders, causing the besieged to put 


up a white flag for a parley, which Salcedo and Herrera accepted, 
withdrawing their forces bevond the range of the guns of the fort— 
an act fraught with fatal consequences for them. 


At the beginning of the parley, Salcedo demanded five of the 


principal officers of the besieged forces, to be placed by him at the 
mercy of the viceroy, which was sternly repelled by Gutierrez and 
his officers, with the declaration that the whole force, as well Mexi- 
cans as foreigners, should be allowed to retire with all belonging 
to them to wherever it might suit them: else they would defend 
themselves to the ultimate extremity. This being refused by Sal- 
cedo, and the negotiations thereby ended, the bells of the little 
church in the fort suddenly began to ring rapidly and violently to 
animate the besieged to renew their combat: and though Salcedo 
came again to the assault, he was completely repulsed on all sides, 
with heavy losses. 

This glorious success on the part of the besieged sent terror into 
the hearts of the royalists, causing them to clamor for a retreat to 
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Bexar, which they finally began at night thirteen days thereafter. 
And the panic increased amid the darkness of the night, causing 
disorder in the ranks, from which Salcedo lost a third of his forces, 
some of them going over to the enemy and the balance deserting to 
their homes. Gutierrez sent a detachment in pursuit of the retreat- 
ing royalists, which soon succeeded in capturing much of their 
equipment and many of their horses and pack mules, all of which 
the captors took into the fort, without any attempt on part of the 
retreating forces to rescue them. Animated by his success and the 
increases of forces, Gutierrez renewed the pursuit, and on March 
29th, after the failure of Salcedo’s attempt to ambush him, sue- 
ceeded in capturing the whole retreating force, and afterward 
caused the two governors and twelve Spanish officers to be executed 
on the Salado creek. 

But this digression has been extended far enough, without pur- 
suing it to the fatal end of the campaign in Toledo’s defeat by Arre- 
dondo on the Gallinas creek. 

On the arrival of twelve of the survivors of this defeat at la Bahia 
del Espiritu Santo with the news of Arredondo’s complete success 
instead of receiving protection, they were put to death by the men 
left there by Gutierrez, who declared in favor of the royalists, after 
enacting this least, but most detestable, massacre among the number 
that occurred in this presidio. 

Arredondo soon sent Captain Luciano Garcia to reorganize the 
company formerly garrisoning the presidio and complete the num- 
ber of men and horses required by the regulation of 1772. 

In May, 1817, Colonel Perry and Major Gordon, who had gone 
with General Mina from Galveston island, then called Isle of Gal- 
ves, to Soto la Marina, and there leaving him, had coasted back to 
Copano bay in their brig, which they left there in a small creek, 
marched thence with their company of fifty men upon, and laid 
siege to, la Bahia del Espiritu Santo; the garrison having shut them- 
selves up in the presidio. But while in the most critical part of 


the assault, they were surprised in their rear by 200 soldiers from 
Bexar; and in the obstinate battle that ensued, they and all their 
men were massacred, not one surviving to tell the sad story. 

From that time this place of massacres remained a plaza fuerte 
till the independence of Mexico, and a presidio under the republic 
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until it was declared to be a town with the name of Goliad, by act of 
the congress of Coahuila and Texas, passed February 4, 1829.1 

The last and most noted massacre at la Bahia del Espiritu Santo 
was that of Fannin’s command in 1836, the brutalities and horrors 
of which have been portrayed in the works of modern writers of 
Texas history. 

After the independence of Texas, the settlements at Goliad were 
made on the north side of the river and soon became the principal 
town; and now the old building of the mission of la Bahia del Espir- 
itu Santo stands there on the south bank of the San Antonio river, 
where the passing traveler may see it without conjecturing the origin 
of its name or its connection with the history of Texas, coming 
down from 1519, when Pineda first described and named the bay 
into which the waters of the Guadalupe and San Antonio rivers 


flow. 


* Decree No. 73, Laws and Decrees of Coahuila and Texas, p. 112. 
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EARLY EXPERIENCES IN TENAS._ II. 
ROSA KLEBERG. 


[The following is a continuation of the narrative published in THe QuaR- 
TERLY for April, 1898, and has been written on the same general plan. 
Rupotpn KLEBERG, JR 


Upon returning home, everybody went peacefully to work once 
more. ‘There was scarcely any crime: but times were verv hard. 
Nearly a 


Mexicans or were strayed and could not be found. A pig and one 


} 


| the cattle in the country had either been stolen by the 


lame old ox constituted our entire live stock. Our house had been 
partly consumed by fire, and our crop of corn and cotton was, of 
course, totally destroyed. Our company went into partnership with 
Bosticks and planted a field. The work of splitting rails and build- 
ing fences was very hard, since all of us had chills and fevers. 

There was no ready money in the country; at any rate, we had 
none of it; and, what was worse, were in want of provisions. I sold 
some fine linen table cloth which T had brought from Germany for 
rice and flour. Si pounds of flour or rice could be obtained for 
one dollar. We could not afford to buy meal, we had no corn, and 
had to substitute hard curd for bread. It was with great difficulty 
that the farmers obtained seed-corn. My husband travelled two 
days and a night to buy seed-corn from a farmer living on the Colo- 
rado who had succeeded in saving his corn by putting it in an under- 
ground cistern. It was here that all our neighbors got their corn, 
paying $5.00 per bushel. My husband bought a big work-horse for 
a Jabor of land. 

The first store that did business after the war stood near the pres- 
ent site of Bellville. San Felipe was rebuilt soon afterwards. 

In 1837, my husband was made associate commissioner of the 
Board of Land Commissioners, and in 1838 he was made president 
of that body by J. P. Borden, Superintendent of the Land Office. 
Upon his return from Houston he poured a number of bright silver 


dollars into my lap. This was the first money I had seen since the 


outbreak of the war. Later he was commissioned justice of the 
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peace by President Lamar, when he reunited in marriage great 
numbers of people who had been married under the Mexican goy- 
ernment. By President Houston he was appointed chief justice of 
Austin county, and had his office at San Felipe. There was consid- 


ble legal business at this early time: and, while in the main 


era 
things were pretty quiet, vet when litigation began in earnest, quar- 
rels and shooting-scrapes were of frequent occurrence. One farmer, 
having been sued for marking his neighbor’s pigs, killed his ac- 


nt. even ii it was 


cuser. Everybody carried his rifle wherever he w 
only to hunt his horses. At elections every one was supplied with 
fire-arms, 

My husband used to tell many amusing anecdotes of the time 
when he was justice. The principal lawyers at this time in San 
Felipe were General Portes, R. M. Williamson (Three-Legged 
Willie), Rivers, and Col. Shepard, the father of Judge Seth Shep- 
ard. At the house where they boarded they were much annoyed 
by their landlady’s partiality. It seemed to them that she reserved 
all the delicacies for her own table, and fed them on but ordinary 
fare. Williamson one day determined to put a stop to this. Keep- 
ing on his big coat, and spreading it out as far as possible, he 
placed himself in front of the ladies and entertained them in the 
pleasantest way, while Rivers and Portes exchanged the dishes. 

A trifling fellow was in the habit of coming to San Felipe, get- 
ting on a spree for a week at a time, making himself a general 
nuisance, and leaving his family, who lived at some distance in the 
country, to shift as best they could. One day a “kangaroo” court 
was organized. General Portes, acting as sheriff, arrested the fel- 
low, while Williamson performed the duties of prosecuting attor- 
ney. The latter made one of his characteristic orations while Gen- 
eral Portes was engaged in whetting a big machete in the most 
menacing manner. About this time the fellow’s horse was brought 
up, completely saddled ; his counsel gave him a significant wink, and 
the defendant jumped on him and never returned to San Felipe. 

The main road from Houston to Austin passed right in front of 
our house. There was constant travel, and immigrants passed 
almost daily. Every one who had a team and had spare time did 
some “teamstering,” for this occupation brought the quickest ready 
money. Oxen were used for this purpose almost exclusively, a 
wagon sometimes having as many as five yokes. My husband also 


engaged in raising tobacco and making cigars, which he sold in 
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Houston at high prices; and people came from all around to his 
house to buy it. There was then no duty upon this article. 

I can remember very well how the German colonists who settled 
New Braunfels and Fredericksburg passed our home. About one 
or two families came by each day. They had a hard time. Many 
fell sick on the road and died. Prince Solms-Braunfels came to 
our house one day and wanted me to make coffee for him. He was 
attended by a number of persons on horseback, and was dressed like 
a German officer. He impressed me as a conceited fool. He was 
unwilling to eat at the same table with other people—a manner of 
conduct which, I fancy, did not serve to raise him in the estimation 
of the American farmers. Messrs. Von Gleichen and Von Meuse- 
bach, who were connected with the colony, and stopped in our 
house, were very pleasant gentlemen, indeed. They asked me 
whether it were not desirable that cultivated German families 
should come. I replied that they would have a hard time. 

Most people camped. Only single men, who came to pros- 
pect—there were a great many of them, however—stayed at the 
taverns and boarding houses. 

Of German farmers in our neighborhood there were very few. 
There was the settlement of Oldenburgers,t who had come with us, 
on Cummins Creek; Mr. Ernst’s and Mr. Fortrandt’s farms at In- 
dustry; and Mr. Charles Amsler, a Swiss, who had come with our 
relatives six months before us, lived within a few miles. Messrs. 
Lindheimer, Hollien, Lebermann, and Nuthen were with Col. Mor- 
gan’s company in Galveston, having come from New Orleans. Later 
Lindheimer came to Cat Spring and lived with us for quite a while. 
Being a naturalist, he made a specialty of botany, in which science 
he did the pioneer work in Texas. He sent his specimens to Ber- 
lin, and many of the new plants he found received his name. He 
lived in a miserable little hut, which was crammed full of specimens 


*The Oldenburgers on Cummins Creek who had come with the Roeder 
family according to the memoranda of Robt. Kleberg, Sr., were: 

R. D. Stolje and wife, (prebably Stoehlke) 

—— Reinerman and wife 

—— Bartels 


—— Damke 

William Vrels (at the storming of San Antonio) 
John Hennike 

George Herder (in the battle of San Jacinto) 
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of animals and plants. On his little Mexican cart he would sally 


forth on excursions into the wilds of the Brazos bottom, returning 
with a wealth of new and strange forms of plants and animals.*. He 


was a fine gentleman and a splendid scholar. In his later years he 
published the New Braunfelser Zeitung. 

I also remember that Pastor Ehrenberg, who escaped from the 
massacre at Goliad and fought with great valor in the battle of San 
Jacinto, came to our house and baptized my children. 

Of course, | came into contact with the outside world very little. 
I was busy with my household, and had a great deal of work on my 
hands; but I attended a few social gatherings. I have already men- 
tioned the little dance in our house in Harrisburg, and I ought to 
have mentioned in that connection the great ball given by the peo- 
ple of Ifarrisburg on the occasion of the capture of the old fort at 
Anahuac in 1835. In the early forties, I remember attending a big 
dance and barbecue at San Felipe on the % nniversary of the battl 
of San Jacinto. People came from a radius of forty miles. In the 
open air were two big tables, one covered with barbecued meat and 
the other laden with cake. The dance was held in the big hall of 
the court house, which accommodated about one hundred couples. 


] 


Reels and squares were the favorite dances, and I was much im- 
pressed by the loud prompting, which is not customary in Germany. 

Col. Pettus and Capt. John York, who had moved to De Witt 
county two years before, persuaded us to go west, where we settled 
in 1847. The country was very thinly settled, and was not entirely 
free from Indians. Capt. York and several others were killed in 
a fight on the Escondida, in which my husband participated. Our 
neighbors were Pettus, York, Scott, Bell, and my brother, Albrecht 
von Roeder. They were a fine lot of people—brave, reliable, and 


true. This community built the first school house on the twelve- 
mile Coletto, where Rigley, an Englishman, was the first teacher. 
There was no postal system to speak of, and letters were carried by 
private parties 2s opportunity afforded. 


e 


Our home was the meeting place of many voung, educated Ger- 
mans, who, driven out by the revolutions of 1848, hoped to find in 
Texas the land of freedom. Germans of all classes began to come a 


little later, and thus the stream continued until the Civil war. 


* One has only to turn the pages of Coulter’s Botany of Western Texas 


to satisfy one’s mind as to the magnitude of his work.—R. K., Jr. 
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NOTES AND FRAGMENTS. 


Karty TEXAS NOMENCLATURE.—In casting about for fresh ma- 
terial from which to construct a chapter for THE QUARTERLY, it 
occurred to me that a review of the local names attaching to some 
of the old colonists, together with their significance, might prove 
interesting. 

Though the number of men was so small, there were many whose 
surnames were the same, and, as they were all more or less known 
throughout the colonies, various prefixes were adopted to individ- 
ualize them. These prefixes were the results of accident, incident, 
or the occupation of the party to whom they applied. 

There was, for instance, “Popcorn” Robinson, who was tie first 
settler on the site later occupied by Brazoria. The early arrivals 
mostly landed at the mouth of the Brazos, and, leaving their fami- 
lies and effects there, struck out into the interior in search of loca- 
tions. Such a party, starting out up the river, struck camp on the 
site of the future town. Being pleased with the place, one of the 
party declared his intention of locating it, and as a preliminary 
step took from his wallet a handful of popcorn, which he proceeded 
to plant. The spot, however, proved to be on Austin’s reserved 
land, but that didn’t interfere with the claims of the corn. It main- 
tained its ground, at least to the extent of giving name to the place, 
which became known as the “Popcorn Patch” until it was laid out 
for a town and rechristened Brazoria. William Robinson purchas- 
ing and settling on the “Popcorn patch,” the name was extended 
to him. His family consisted of a wife and a daughter, who 
married one George Mosely. They probably have descendants in 
Texas. 

The Brown family had the largest representation, with the Wil- 
liamses a close second. Everybody has heard of “Waco” Brown, 
but it may not be so well known that his distinctive appellation was 
the result of an enforced sojourn among the Waco Indians. Then 
there was “Mustang” Brown, whose occupation was the catching of 


wild horses; with him in the business was associated one Hopkins, 
who also shared his title. “Sheep” Brown, living on the Brazos, 
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above San Felipe, owed his distinguishing prefix to a large flock of 


} > . m } ° “et ss feat e- ee . . 
sheep, the first in the colonies. “Dog? Brown gained his unenviable 


notoriety by ay propriating another fellow’s dog. “Cabris” Brown 


1 


hay ne in like manner become possessed Of a Cal risto, or, as the 
Americans pronounced it, “cabris’—a hair rope,—figuratively 
speaking explated his sin at the end of a rope. Then there were 
Billy Brown and “Buekskin” Billy, and “Little Buckskin” Billy 
Brown, 


Robert Williams, who lived out on the San Bernard, being a man 
of property, with servants and “store” clothes, was distinguished 
from the various other members of the Williams tribe by the sobri- 
quet of “Gentleman Bob.” “Varmint” Williams, a member of De- 
witt’s colony, was a collector of wild animals for menageries. His 
son Napoleon was the only one of the family that I knew. “Pot” 
Williams, the first constable in San Felipe, becoming engaged in a 
heated controversy with one Stafford while the two were in camp 
together, grabbed a small cast-iron pot and smashed it over Staf- 
ford’s head: thereby earning for himself this euphonious appella- 
tion. “Waco” Williams was the first white settler in the Waco 
country. 

Though the “Smith” family was well represented, comparatively 
few of them seemed to have attained that degree of prominence en- 
titling them to a rechristening. Of these, Erasmus, or “Deaf,” Smith 
is the most conspicuous, not even excepting the governor. Deaf 
Smith, however, was not, as I have seen it stated, stone deaf, though 
his hearing was quite defective. The suggestive title of “Picayune” 
Smith attached to the proprietor of a store in Victoria. Charles 
Smith, a denizen of old San Felipe, was known everywhere as 
“Beaver-trap,” he having formerly been engaged in trapping. 

There were two William Coopers, one of whom had a large stock 
ranch on the east side of the Brazos below San Felipe de Austin, 
and was consequently designated “Cow” Cooper. The other, from 
having had an encounter with a sawmill, from which he came off 
mangled out of shape, was called “Sawmill” Cooper. He, in com- 
pany with one Cheeves, put up the first frame building in San 
Felipe, using it for a saloon. 

Robert Mitchell, who gave name to “Mitchell’s Bend” on the 
Colorado, below Austin, was the first man in the colonies to engage 
in hog raising as a business, which circumstance gave him the name 
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“Hoe”? Mitchell, in contradistinction to Asa and Eli Mitchell, who 
operated the salt works at the mouth of the Brazos. 

Judge R. M. Williamson, from an unfortunate affliction which 
necessitated the addition of a wooden leg to supplement the natural 
member, which was drawn up at a right angle at the knee, was 
everywhere known as *Three-legged Willi 
The most amusing story of a name a one pertaining to one “Hop” 
Johnson, a citizen of the Redlands. It was told of him, and lie 
didn’t deny it, that, being in old “No. 9,” a notorious gambling 
house in New Orleans, where the deluded yotaries were being fleeced 
without mercy, he seized the opportunity when the game was at its 
height, the attention of the crowd being centered thereon, to sweep 
a pile of money into his hat and gain the door before the denizens 
of the place grasped the situation. Making for the levee, Johnson, 
pile to pile of cotton bales, finally succeeded in 


by leaping from 
Said 


eluding his pursuers and escaped to Texas with his winnings. 
he, in justification of his course, “It was all a thieving game anyway, 
and my method differed from theirs only in being more direct 

His feats among the cotton bales won for him the name by which 


he was generally known, although he signed his name with three 


initials. 
Later there was a man in Austin called “Ramrod”’ Johnson on ac- 
eount of the stiff ign ty with which he carried himself. His real 


name I never knew, but he was for a time editor of the Texas Sen- 


tinel, later changed to the Western Advocat 

Capt. Matthew Caldwell, who settled in Dewitt’s colony and took 
an active part in the revolution and also in the Indian wars, was 
familiarly known as “Old Paint,” his otherwise healthy complexion 
being interspersed with patches of deathly white. 

There were also a goodly number of Wallaces, and, singularly 
enough, thev were all named William. I knew several of them 
but somehow never met the celebrated 


origin of whose 


lace, who lost an eye in an Indian fight, was for a time clerk of 


the court of Bastrop county. 


t 


“Peg-leg” Ward lost a leg in the storming of the Alamo in the 


fall of “35, for which he was remembered in a position in the land 
office. There was about Austin in the early days also a “Quashy 
Ward. NoaH SMITHWICK. 


*Big-foot” Wallace, the 


nickname seems to be in doubt. ‘“‘One-eyed” Wal- 


wot 
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THE Murper OF THE TayLors BY THE INDIANS.—In his chap- 
ter on the Indian Tribes of Texas in Scartfs Comprehensive His- 
tory, Capt. M. M. Kenney has snatched from oblivion a great deal 
of our Indian history; especially much concerning our troubles with 
Indians. But I have detected one error which he has evidently 
drawn from previous writers; mainly, | think, from Rev. Z. N. Mor- 


‘ 


rell, It is in the particulars of the murder of Mr. Taylor and his 
wife in Grimes county, as given on page 748. 

I read the first edition of Rev. ZN. Morrell’s “Fruits and 
Flowers” soon after its publication, but have not a copy of it now 
at hand. If I remember correctly, he tells the story of these mur- 
ders nearly as Captain Kenney tells it. Morrell gives the date as 
1839, and does not apply a Christian name to Taylor, but mentions 
him as “Mr. Taylor.” His account, I know, is incorrect. 

Taylor's Christian name was not John, as Captain Kenney has 
it; his wife was not killed on a visit to the place of his murder: and 
they were not killed in 1836, the date given by Kenney, nor in 
1839, that given by Morrell. 

Here are the facts: Levi Taylor was killed by Indians March 8, 
1837, while in a creek bottom hunting a cow. Another man, Alex 
Whitaker, was with him, but escaped. Mrs. Taylor, after her hus- 
band’s death, moved with her children to the residence of Joshua 
Hadley, and dwelt with his family. She had three children: Frank- 
lin, John, and a little girl, aged respectively six, four, and two years. 
On the night of June 2, 1837, a band of Indians attacked Hadley’s 
house, but were repelled. After they had retired Mrs. Taylor was 
fearful that the attack might be renewed, and attempted to escape 
with her children to the residence of Col. Joseph L. Bennet, half a 
mile distant. Hadley’s family tried to restrain her, but could not. 
On the way she encountered the Indians in ambush, who killed her 
and the little girl. The two bovs ran back to Hadley’s. The In- 
dians fired after them, wounding Franklin severely in the hand. 
John alone escaped unhurt. 

Later Levi Taylor’s brother, John Taylor, came and took the two 
little boys to his father, who lived in Tennessee. 

I knew Levi Taylor well before his untimely death. I was one 
of thirteen men who buried him, and I was also one of nineteen who 
pursued the murderers of Mrs. Taylor and the babe, but the savages 
escaped. I saw the bodies of Taylor's wife and child after they had 
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been murdered, and J conversed with the two little boys after the 
death of their parents and sister. Therefore I am familiar with the 
facts in the case. They are stated in order to correct the error into 
which some earlier writer has led Captain Kenney, and for which 
he cannot be to blame. It is from a sense of duty that [ make this 


correction; and under similar circumstances I should thank any 


responsible person so to correct me. WV. oP: ZUBER. 
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QUESTIONS AND ANSWERS. 


Where are to be found the original documents on the organization 
of the municipalities of Texas ? C. W. RAINEs. 


The work about which Edmond J. P. Schmitt inquires in THE 
QUARTERLY for April, 1898, is undoubtedly the “Memorias para la 
Historia de Texas” of Padre Morfi. It is mentioned by H. H. Ban- 
croft,’ who cites a copy made in 1792 “by P. Manuel de Vega from 
the archives of the convent in Mexico.” Bancroft cites the collection 
of original materials used by Morfi in writing the ‘“Memorias, ete.,” 
as “Texas, Doc. Hist.,” the full title being “Documentos para la 
Historia Eclesiastica y Civil de la Provincia de Texas.” It seems to 
be this collection, not the Memorias as Raines appears to suppose,” 
which forms vol. xxvii and xxvili of the Archivo General de Mex- 
ico.” The Memorias are still unpublished. 

GEORGE P. GARRISON. 


All persons of the name of Jennings are requested to communi- 
cate with the undersigned, who is compiling a history of the several 
families of this name. W. H. JENNINGS, 

172 N. Washington Ave., 
Columbus, Ohio. 





In reply to queries in the July number by Elizabeth H. West, I 
can answer: 
‘North Mexican States and Texas, I 631-2 and note. 


* Bibliography of Texas, p. 152. 
*Bancroft: North Mexican States and Texas, I xlv. 
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No. 3. The Mississippi River was called the “Colbert” in honor 
of the Minister of France, M. Colbert, who died in 1685. In the 
Relation de llenri de Tonty, published DV M. Pierre Margry, in Vol- 
ume I of his “Découvertes et Elablissements des Francais,” we find 
it stated by Tonty that it was La Salle himself who so named the 
river. “Cela fut cause que nous n’ arrivasmes que le 6 Feévrier au 
fleuve de Mississippi, qui fut nommé Colbert par M. de La Salle.” 

No. 4. La Salle states first of all that his party was assured by 
the nations living along the great river that they were the first Eu- 
ropeans who have “descended or ascé nded the said River Colbert.” 
Moreover, French, who is very often wrong in his conjectures, 
can hardly be justified in saying that “La Salle seems to have 
been the first to identify the great river of Marquette and Joliet 
with the great river of De Soto.” On the contrary, in the fragment 
in his own handwriting, published by Margry in the second volume 
of his documentary collection, entitled Revieres et Pe uplades des 
Pays Découverts, disproves this identity by adducing a number of 
arguments.” 

No. 5. The Seignelay, or Illinois, is the present Illinois River. 
It was by way of this river that Pére Marquette made his return 
trip after the discovery of the Mississippi.* 

Epmonp J. P. Scumirr. 


+ Loc. cit., p. 595. 
*See pp. 196-200, loc. cit., Vol. IT. 
*See Marquette, Spark’s American Biography, Vol. X, especially p. 298. 
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AFFAIRS OF THE ASSOCIATION, 


This number of Tie QuARTERLY has been somewhat delayed, 
partly to give the printers time to receive some new matrices, re- 
cently ordered, and partly by reason of special difficulties that have 
been encountered in the editorial work. The effort has been made 
to get out each number early in the month in which it is due, but 
unforeseen hindrances have arisen in nearly every instance. Energy 
and experience will doubtless secure the desired punctuality by 
and by. The management of THE QUARTERLY has a certain stock 
of the first of these necessary qualities, and is rapidly securing more 
of the second. Meanwhile, let the members be patient. 





Some complaints are made of failure to receive THE QUARTERLY. 
This can hardly be due to any fauit in the mailing arrangements at 
the office ; but whenever it happens one of the secretaries should be 
notified, and the matter shall then have such rectification as may 
be possible. 





Experience with THE QUARTERLY has thus far shown that it is 
not likely to want for material. More is now offered than can pos- 
sibly be published. And this suggests one thing that it would be 
well for those who would be contributors to remember. If one 
writes about historical facts of which he has no immediate knowl- 
edge, he should, in order to satisfy those readers whose commenda- 
tion is most desirable, always indicate the sources of his informa- 
tion. 
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